1“:“‘\;,_ - e - e mm . ;.__~,,. - - . whm e e el
a.', . " . ‘ \{ . B L ] _
DOCUMENT RESUME N

‘

_ED 189 20u4 - ~ UD 020 397

"AOTHOR ¥ - Ab6w, Stephen E. .

TITLY ] Equal Employment Opportunity: Court .Cases.

INSTITUTICN . Offlce of Personnel Managgment, Weshington, D.C. '
PUPR CATE Sep 79

NOT® ' 155p.° \
" EDES PRJICF . MPO1/PCO7 Plus Postage. : ]

DESCRIPTGQS Age Discrimination: *Civil Rights Legislation: *Court
' \ Litigation: Employment Practices: *Equal "

. RN opportunities (Jobs): *Federal Courts: Federal

K Legislation: *Personnel Intearation: Reclal

.. Discrimination: Sex Discrimination '
- IDENTIFIERS “*Civil Biaghts Act 1964 Title VIJI:; *Supreme Court S

\
ABSTRACT R | . . .
- Judicial decisions resvlting from suits-brought under
rrcvisions of the Upited States Constitution and the varlous civil
rights statutes continue to have a significant impact on personnel
administratiop. The 1972 amendments of Title VII of the Civil Rights
Act of 1964, which briught State and lccal governments within the
¢ .scope of Title VII, ha\: made it important for State and local’
- officials to tecome knowledgeable of evolving case law in the area’of
emgloyment discriminatiof. The summaries in this book are-desigred to -
- assist in doing this, Th§§ represent a cross section of civil rights o
court cases dealing with rsonnel administration. One hundred
forty-two cases are abstracked. The cases wvere presented to the
Supreme Ccurt cf the Unlted {tates or to omne ‘of the elevengFederal
circuit courts. Each summary fresents the facts and issues . -
gyrrcunding each casejas well Bg a discussion of the decision and its : ':mg
implications. (Author‘gk) ' \ ' : : : ' -

. ’ Ca
R A
- t a

*.

S
: . - ~ -
’ ' . y -
) [ \ . N . Q

. . * - b \ . .
;‘* ' \ b ll![ * o \ R . \
B e o N : o . e L - N
T KRR K KK ook o SRR SR KR KON SRR oK s R o o R SROROR RO R KRR NOR o KR ORoRoR Kok KKk '

*  Reproductions supplied.by EDRFS are the best that caj be made x
S ) o . from the original decument, Y * .
ﬁygqaa*ymgﬁtw**g************ﬁ*********************g****t***t*kg*******y*** A%

RSN RN .
ol N .. e N .
0 o

.“\‘EMC T, _’ - . . f'I*‘J l"..-.', o

O .
haa 5‘?‘;‘:&-{‘?3”4 LT

ey

et f . .

Y




T oA - .
1 . .
‘\\ ,,
Al . .
*
" ] 1
J oo N ' . '
\ )
. . g : . ¢
3 .
b3 [ .
. :' - I ~ o Ay -
Equal Employment Opportunity -
5 ‘ ' S
s . -
- ' . " Court Cases
] " .
]
- d 2 ) . r\_
g f ! .1.‘ -
_ . . < -
\ .
-~ \
- . L) .
' @ “ ) M
* L] , . N
.- a
. ~ - -
vt " ' ~United States’ —_
o . . o },./ Al . . ) e B i . ) 1 -
Office of Personnel Management ¢ )
* ! Office-of Intergovernmental Personnel Programs
v ‘,l .- ' o ' ' . o . "
P b . 5 '
/ . washington, D.C. 20415
. ', - . v 1t
! ,' - . ) o »
s-. ... ... ompP 152-46
i T L . : T _ U'S DEPARTMENT OFHEALTH,
e ' EOUCATION 8 WELFARE
ARG Revised September 1.979 NAHE)NALmnnuw or
LN : : _ EDUCATION
' ’ . THIS DQCUMENT HAS BEEN REPRO.
: DUCED EXACTLY AS RECEIVED £ ROM M
N . t THE PERSON QR ORGANITATION ORIGIN.
B b ATING IT POINTS OF VIEW OR OPINIONS
o~ : 2 STATED DO NOT NECESSARILY REPRE.
- , SENT OF FICIAL NATIONAL INSTITUTE QF,
‘ _ EDUCATION POSITION OR POLICY .
. L . )
N\ v




\
Y .
= ~ ~ .
e
//
. //
-
A,/
/f
yd
\ 1
p
i 4
8§
For sale:by the Superin

. Washington, D.C. 20402
Stock Number 006-000-01141-1

tendent of Doéumants, U.s. Govgrnn\ent Printing Office

r

1."

Ve



¢ 4

IN("I"RODUCTION

Judicial decisions résulting from sults brought under provisions of the
N\ U.S. Constitution and the various Civil Right; statutes continue to have
a significant impact on personnel administration. The 1972 amendments .
to Title VIX. of the Civil Rights Act_of 1964, which brought State and
' local govérnments within the scope of Title th, have made it dmportant
for State and local officials to become knowl dgeable of evolving chse
law in the area of employment discrimination. The summaries/in this
book are designed to assist in doing (his. THWey represént a cross
gection of civil rights court cases dealing with personnel administration.
This book 1s not an exhaustive discussion of all relevant cases and the
summaries are not necessarily definitive statements pf the court decisions.
Where such information is needed, users shquld rely on the decisions
~ themselves. In the 1979 edition of EEO Cojrt Cagses, we have not inoludedd - ®
summaries of U.S. District Court Cases because they lgck the authority

and precedential value of appellate decisions.
g .

»

This bobk 1s the result of a cooperative effort between the Office of \
' the General Counsel (0GC) and the Office of Intergovernmental Personnel \
Programs (OIPP). The major portion of the research and writing was done !
by Steven E. Abow, JD, an OIPP staff member.. OIPP would like to express \
its appreclation to Sandra H. Shapiro, Assistant Deputy General Counsel, |
Office of the General Counsel, for reviewlmg the manuscript and for her \

helpful suggestions. Typing of the manuscript was done by Trudi Key and .-
Lugenia Shaw. : ' \ -

OIPP intends to update this gublication on an annual bBasis. We hope \
that EEO Court Cases will help you to develop effective programs to assure
’ equal employment opportunity consistent with the law. t

We welcome your comments and.suggestions, which should be addressed ‘to

. Steven Abow, Office of Intergpverhmental Personnel Programs, Office of \
Personnel Mamagement, Post Office Box 14184, Washingtdn, D.C., 20044.

. . o ‘\

The Offite of Intergovernmental Personnel Prdgrams provides agsistance \
in the development of .equal employment opportunity programs throygh its 1
grant=in—aid authority under which affirmative action prograﬁs hdve been
developed, recrultment technL;:es have been deviséd, and selection’pro— .
cedures have been improved. rther, the revised Standards for a Merit

- System of Personnel Admin}stration, which are a condition of grant—in—aid
' in approximately 21 programs, stresg equal employment. opportunity and
’ - provide for technical assigstance 1in-'this vital area.

For information about assistance under these programs, contact the
appropriate regional office of the United States of America Office of

Personnel Management.

- 1 ‘ Norman Beckman
T \) . ‘ Assistant Director for Intergovernmental
' Personnel Programs -
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SUBJECT INDEX

affirmative action, 15, 31, 39, 74, 86, 96, 121, 123

sge discrimination (see discrimination, age)

Age Discrimination in Employment Act, 29, 49, 77, 92,

93, 105, 136. ) ’

back pay, 10, 30, 82, 85, 88

~ " bona fide occupational qualification 24, 77, 104, 105,

< o citizenship, 2, 18, 37, 47 . - e

Civil Rights:'Act of 1866 (42 USC 1981), 9 o
' _ 15, 57, 73, 87, 97, 101, 115, 118, 138 . .
' - Civil Righta Act of 1871 (42 USC 1983) 30, 61, 63, 77, 86, 0 i
101, 107, 112, 121, 131 ‘
. collective bargaining, 6, 74, 98, 127 .
.77 concili?fion agreement, 98, 123

' Discrimination ' " TR ' \
age, 16, 29, 45, 49, 70, 77, 92, 93, 105 107, 113, 136
national origln, 2, 57, 62, 64, 71, 130,-.136, 137,
race, 3, 6, 9, 10, 11, 13, 15, 18, 26, 31, 34,
39, 43, 57, 62, 64, 68, 71, 75, 79, 81, 82, 85, e
.87, 89, 96, 97, 115, 117, 121, 123, 127, 130, 133
- religion, 28, 78, 102, 116% 119, 124, 128° :
- retallation, 56, 58, 67, 111, 129, 132
. _ " "reverse diacrimination 15, 31, 39, 68
| ~ sex, 5, 7, B, 18, 23, 24, 30, 36, 38, 51, 33, 60, 61,
65, 75, 76, 90, 91, 94, 99, 104, 106, 112 114, 117,
120,. 125, 126, 130, 132, 141 ‘ -

¥ sex plus, 90, 91 .
due process; 7, 19, 51 - _ .
EEOC Guidelines; 1, 2, 10} 108 <5 -
' equal Protection, 16, 21 27 42 45 47, 51, 52; 65 70, 72 .
- 77, 107, 113 , 2

-7 -Equal Pay Act, 65, 67, 99
Fifth Amendment, 5, 13, 51 .
First Amendment, 55, 111 ) N
Fourteenth Amendment, 7, 8+713, 16, 19, 24, J7
31, 37, 42, 45, 47, 51, 53, 55, ‘70, 101, 107, 113, 132
grooming, 91, 104, 125 " - o <
‘ height, 24, 120, 130, 132 : '
- national origin discrimination (see discrimination, national origin)
' rima facie case, 3, 21, 24, 26, 34, 36, 57, 60, 62, 63, 64,
© ' 75, BI, 8%, 87, 89, 92, 93, 95, 97, 101, 102, 105 106, 108, r
b 110, 112, 124, 115, 116, ‘417, 118,.129, 134, 135, 137 |
o 0t . quota, 31,39, 63, 64 68 71, 73, 82, 86, 96, 98, 115,
R - 121,128, 130 o .
.. race discrlmination (see discrimination, race)
. reasonable accommodation, 28, 78, 102, 118, 119, 124, 128
religious discrimination (see discrimination, religion)




seniority, 11, 20, 23, 28, 74, 87, 98, 119, 124, 127
sex discrimination (see discrimination, sex)
) state interest, 8, 16, 31, 37, 43, 47, 53, 70, 113 | <
testing, 1, 10, 13, 62, 63, 64, 79, 86, 101, 108 z .
| Title VI, 31 | B .
%y Title VI, 1, 2, 3, 6, 9, 10, 11, 13, 15, 17, 18, 20, 23, 24,
- . 26, 28, 34, 36¢ 38, 39,\43, 49, 56, 58, 60, 61, 63, 64, 67,
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U.8. Supreme Court
GRIGGS v . DUKE POWER CO.

! : . 401, U.8. 424 (1971)

' FACTS8: Plaintiffs brought this class action under Title VII of the Civil Rights
Act of 1964 alleging that defendant's requirements of ahigh school diploma and
passing intelligence tests as conditions of-employment and promotion constitute

—-= - - discrimination. —Prior to the effective date of Title VII, defendant openly.. .

discriminated in the hiring and assigning of employees. Blacks were employed only
. in the Labor Department where jthe highest paying jobs paid. less than the lowest
paying jobs in the other department®. In 1965, defendant permitted blacks to
transfer to other departments but at the same time required that an employee
possess a high school diploma in order to transfer from the Labor Department
to the other areas of employment. Defendant also instituted a requirement that
employees desiring to-transfer to other departmentp and new employees quali fying
B ~ for. 'placement in any but the Labor Department pass two aptitude tests - the
- Wonderlic Personnel Test, which purports tomeasure general intelligence, and ?e
’ Bennett Mechanical Comprehension Test. -The passing scores used by the company
approximated the natjonal median for high school graduates, thus effect ly
screening out half of the applicants who possessed high school diplomas.
ISSUES: (1)Is discriminatory intent required to violate Title VII? (2) Under
v 'ﬂtle VII, what is required of atest that is given controlling force in employ-
ment decisions? ) : - '
‘i - . e .
DISCUSSION: {3;-_Ihe purpose of Title VII is to achieve equality of employment
' opportunities.  But Congress has not mandated that discriminatory preference
. be given to minorities in order to obtain this goal. Rather, tests or other
‘hiring practices must be removed when it is shown that they discriminate on the
basis of race or al!v'ot;}"\"er impermissible classification. Proofof discriminatory
intgpt is not geqpiired. The consequeuces of the employment practice and not

thg&fm'gti}vation i8.the key to a Title VII violatign. 1f the plaintiff proves
th¥Y*the employmént practice has a disproportionate impact on blacks, then
.~ the practice must be eliminated unless the defendant can show that the practice
‘o - is demanded by business necessity. The court held that the use of tests or
‘ other measuring procedures 1s a business necessity only {hen they are shown tobe a
reasonable measure of job performance. . The court also concluded that the EEQOC
.~guidelines on test validation, which interpret section 703 (h) of Title VII,
comported with Congressional intent of whata "reasonable measure of job perfor-
mance" requires. Based onthe evidence, neither the high school requirement nor
the general intelligence test was shown to bear a demonstrable relationship to-
‘successful performance of the job for whichit was used. Therefore, even though

" they .are neutral in intent, they cannot be upheld.

[ | o
T i . . T - N : '
oS o . , . .
Y, . .

| ! | . : )

.o 4 . L

13 "’ -
; .

-
-
*¢
<
W
[
b

oo T 10




: ~ . U.S. Supreme Court
ESPINOZA v. FARAH MANUFACTURING CO., INC.

414 U.8. 86 (1973) ) '
: & b

FACTS: Plaintiff is a lawfully admitted resident alien who is a c1t1zep
oi,Hexico. Defendant refuged tohire plaigfiff because of a longstanding compnny
-policy against the employment of alieuns.

' N~ ‘ : - .
ISSUE: Does the refusal to hire based on noncitizenship constitute Miscrimi-
natign od the basis of 'national origin" under section 703 of Title VII of the
Civil Rights Act of 19647

]

DISCUSSION: The statute's legislative history supports the consfruction of the
term '"'national origin" as referring to the country where a person was born

or the country from which histor her ancestors came. EEOC gqiﬂelinee (29 CFR

1606.1 (dMstate that discrimination based on citizenship may have the effect of
discriminating on the basis of national origin and therefore should be pro-
hibited. This may be significant in situations where c1t1zensh1p is but one part
of a wider scheme of national origin discrimination, but it does not apply’in
this case. The defendant's policy against employment of aliens dees not have
the &ffect of discriminating onthe basis of Mexican national origin. In fact,
~statistics indicate that perséons of Mexican ancestry make up 97 percent of

_ those doing the same work’ for which plaintiff applied at the company's San. Antomof

divisien. Although EEOG's interpretation of the statute is ehtltled toﬁ‘reah’
deference, ,when there are "compelling indications that it is wrong, \Es applied
.to the facts of the cade, courts need not accept that interpretation,
) ¥

4
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i © V.8, Supreme Court
MCDONNELL DOUGLAS COREORATI‘,.ON v. GREEN
Ll 3 ;

*

]
411 v.s8. 792 (1913)

A\ ]
)

. P ,
FACTS: Plaintiff, a black civil rights activist, engaged in disruptive and
[Tlegal activity against defendant as part of a protest that his discharge
as aun employee of defendant and the firm's general hiring practices were racially
motivated. Defendant later advertised for qualified personnel and plaiatiff

applied for re=employment. He was rejected because of his illegal conduct and

he .filed a complaint with the EEOC charging a violation of Title VII of the

- Civil Rights Act of 1964, EEOC found - reasonable cause to balieve that defen-
dant's rejectioft of plaintiff violated saction 703 (a) of the Act which

forbids discrimination against applicants or employees who attempt to protest
allegedly discriminatpry employment conditions, EEOC, however, made no finding
on plaintiff's alleghtidn that defendant had violated section 703(a)(1), which
prohibits discrimination io any employment decision. Plaintiff brought suit

i{a District Court after efforts at EEOC couciliation proved unouccessful,\.y]_.'he
‘District Court found defendant's illegal activity was not protected by saction

finding regarding it. TheCourt of Appeals affirmed..

704 (a) and dismjssed the section 703 (a) (1) c)\,im%,gcause EEOC had made

e section 704(a) ruling,™\

AN

but reversed as to section 703(a)(1l) because anEEOC defermination of reasonable |

cause was not a jurisgjctional prerequisite toclaiming a violation of that provi-

si"q‘n in federal "court, S
: \

"« - .
ISSU% : Can a plaintiff's District Court suit expand charges filed with the
EEOCT “{2) What constitutes aplaintiff's prima facie case of discrimination in a
priyate"‘,}xnon-cla’ss a?{‘i.on\ complaint? .

DISCUSSI%Lﬁ (1) A complainan’t's rvight tobring suit is not confined to charges

. on which EE‘(;)&) has made a reasonablg cause finding, and theDistrict Court's error

in holding the contrary was not harmless because the issues raised under section
703(a) (1) were:.not identical. tothose under secti '704(a) and the dismissal of
the former charge may have prejudiced plaintiff's efforts at trial. -

- (2) Inaprivate, n"'Q_p—class action cemplaint cha-rging racial employmenf discrmi-

pation under Title VII, complainant has'the burden of establishing a prima facie '
case, which can be “gatisfied by a- ghowing that: (a) he is a member of a

racial minority, (b) he applied'and was qualified for a position the employer
was trying to £ill, (¢) although qualified, he was rejected, (d). the employer
continued to seek applicantg with complainant's qualifications.

.Although the Court of Appeals correctly held that plaintiff 'proved a prima

_ facie case, it erred in holding that defendant had not disc d its burden

of proof in .rebutgal by showing that its stated reason for vefusing to rehire
plaintiff was based on his Y1legal conduct, On. remand, however, plaintiff
must be afforded ‘a fair opportunity to prove defendant's stated reason was®

just a pretext for a racially discriminatory decision, -
- . ‘

s



.

f
- - -

ThLB can be done by showing that whites engaging in similar illegal activity
- ‘were tetained or hired by defendant. Other relevant evidence could mclude

facts- that defendant had discriminated against plaintiff durlng his employment
_ . tenuré€ or pursued a p011 cy of discrimination toward minority employees.
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U. S. Supreme Couft .
FRONTIERO v. RICHARDSON
o

411 U.S. 677 (197%)

“
}

FACTS: Plaintiff, a married woman Air Force olffi'cer_, allegeé that the applicatién
of certain statutes amounted tdb sex discrimination in violation of the 5th
Amendment Due Process clause.: She had sought increased benefits for her husband

wah in fact dependent on her for oyer half of fiis support. Under the same statute,:
spouses of male members.of the ufiiformed services are dependents without regard

‘as a-"dependent' but she failed to meet her buxden .of proving that her husband

to whether they are in fact dependent-upon their husbands for any part of: their l’

support. Thus, the statute.has a two-fold impact: Procedurally, it requires
female members of the uniformed services to satisfy axburdén of proof that

their husbands are in fact dependent on them, while no spch burden 1is imposed
‘ormymale ,members; ‘substantively, it requires that spoyses of female members bé

dependent on such members fox half of their gupport in order ' that the female
member receive additional benefits — no such requirement exists for male membpigi

ISSUE:. Do certain:deeral laws which make classificatfons based * l n sex

-

violate the 5th Amendent?
?

UC3CUS4LANY R eversing a district court decision, the Supreme Court ruled (8 to 1)
that the statutes are unconstitutional. In the court's opinion, foux of the

justices held that.sex, l1ike race and national origin, is an immutable character—

‘ristic and 8¢ classifications based “solely on sex do not reflect individual

abilities. ~Such-classifications are. theréfore inherently suspect and mygt ‘be’
subject to close judicial scrutiny. Four -other justices, while agreeing that the
challenged laws are unconstitutional fefused to concur in the opinfon t“?F all
clasgsifications based on sex are- inherently suspect. @5 T

w AR

- . r
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U.§. Supreme Court
’ ALEXANDER v. GARDNER - DENVER CO,

-4

415 U.S. 36 (1974)

L8

FACTS: After plaintiff was discharged by defendant, he filed a grievance, in
accordance with a collective bargaining agreement, in which he alleged racial
discrimination. When conciliation efforts failed, plaintiff submitted his claim
for arbitration, also provided for under the agreement, The arbitrator ruled

. that plaintiff had been rightfully discharged for cause, In the meantime, plain-

tiff had also filed a racial discrimination complaint with the EEOC. Follow-
ing the EEOC .determination that there was not reasonable ground to believe that
Title VII was violated, the plaintiff brought this action in District Court.

" Both the District Court and Court of Appeals held that the plaintiff was-bound by

the arbitrator's decision and could not sue upder Title VII.:
. ! 9

{

° 2 RS . v v .
ISSUE: Is a plaintiff, whohas first submitted his cause of action to arbitration

‘proceedings, bound ‘by that determination and foreclosed from bringing suit under:

Title VII of the Civil Rights Act of 19647
N .

'~ . \
DISCUSSION: After looking. at the legislative' history of,,.l‘itlﬁ VIXI and other

statutes in this area, thé court concluded that it was the obvious ,Congress—
. ional intent of 'Tifle VII to supplement ' rather than supplant existing "laws

and institdtions relating to employment, Therefort, the court found that an

*.individual who seeks arbitration to vindicate a contractual right under a col-

lective bargaining agreement is not foreclosed from initiating a Title VII

- suit to vindicate an independent statutory right. .

LY
*

The arbitrator's decisionmaybe admitted as evidence, but aDistrict Court, in an

+ action under Title VII, is not confined to reviewing the arbitrator's decision

EY

and has a duty to conduct independent factfinding. .
1

s
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+board's rule unconsg
‘Fourth Circuit held the Virginia local school Board's rule cona'titu—

.physically incapable’ o

. \
U.S. Supreme Court

CLEVELAND BOARD OF EDUCATION v, LaFLEUR

4146 U.§. 632 (1974)
: N

FACTS: Pregnant public school teaghers inOhio and Virginia challenged
the constifutionality of the mandatory legve regulations of their school
boards. The Ohio rule required ,plaingiff to take unpaid maternity
leave five months be%oi'e her expect€d childbirth, and to make leave
application at least two Weeks/b{o- ore her departure, She was not

eligible to return to work ungdl the 'next regular semester after
her child reached threewonths of age. The Virginiarule required one
of the plaintiffsto give at/least six months notice, and to leave
work at least four months, before'the expected birth, Re—~employment was
guaranteed no later thap” the first day of the school 'year after
she was declared re-eligjble. Both rules regquired a physician's certi-
ficate attesting to the’ teacher's physical fitness before 'her return.
The Court of Appealz/fo.r the Sixth Circuit held the Ohio local school

itutional whereas 'the Court of Appeals for the

I8SUE: Do mandatory pregnancy leave'rggul_a"t/‘\ions that set arbitrary
Jates for the commencement of leave violate the 1l4th Amendment? © 7
. o - ‘
DISCUSSION: Freedom of personal choice inmatters of marriage and family
IiTe 1s one -of the liberties protected by the Duye Process Clquse

‘of the 14th Amendment., Neither the necessity for continuity of instruc-

tion or the State interest in keeping physically unfit teachers out
of the classroom can justify the sweeping maundatory leave rules, They
violate the Due Process Clause because they create irrebuttable pr&sump-
tions that unduly penalize 4 female teacherozi;' deciding to bear
a child, The, arbitrary cutoff dates,. wvhich cehe at different times
of the school year for different teachers, have mno valid relationship
to the. State's interest in preserving continuity of instructigpn 8o
long as the téacher is required to give substantial advanceé notice
of pregnancy. The rules conclusively presume that every teacher is

teaching when she 'issfouf or five months
pregnant, wheg such ability is, in fact, an individual matter and
administrative convenience alone cannot validate arbitrary rules,

Cleveland's arbitrary and irrational three-month return provision also -

violates due process in that it creates an irrebuttable presumption

that the mother is. not fit to resume work, The time limit serves

no legitimate State interest and unnecessarily penalizes the female
teacher for asserting her right to bear children, This, too, is not
germane to maintaining continuity of instruction,



U.8. Supreme Court '
GEDULDIG v. AIELLO . :

: 3 417 U.S. 484 (1974) ' (

N
FACTS: California's disability insurance system pays bénefits to persous in
"~ private employment b\e\dQuec of adisability not covered by workmen's compansation,
The system is funded entirely from contributions deducted from wagas and partici-
pation in the program is mandatory unless employees are protected by a voluntary
private plan app’x‘%ved.by the State, This action was brought by four women, who
., otharwise would have qualified for benefits but for an exclusionh in the statute of
disabilities attributable to pregnancies. A State court decision, which occurred
after this action was originally brought, constrted the statute's exclusion as
, applying only to normal pregnancies, Since three of the women suffered abnormal
- , complications as a result of pregnancy, their cases contained no controversy.
ISSUE: Does~the California disability insurance program discriminate against
women inviolation of the l4th Amendment by not paying benefitp for disabiMities
arising from normal pregnancies?

DISCUSSION: - In a 6-3majority opinion, the Supreme Court held that this classifi-
cation did not violate the Equal Protection Clause, In judging whethaer thera.

 was such aviolation, the court held that for socialwelfare programs, as long as
the classification is rationally suppportable, the court will not ovetrturn the
State's judgment. Focusing on’a cdst analysis, the court decided that the State
hada’ legitimate interest inmaintaining a self-supporting program: 'Furthermors -

. the court notted in a footmote tog the decision thag the classification under the .-

. program was not based upon gender but rather dn g dichotomy of pregnant women .
~—nonpregnant person; the court required that actual iotent to discriminate
against pregnant women beé shown before such a classification is labelled sex .
digcrimination under the Constitution,’ : '

O




U.S. Supre;ne Court “
JOHNSON v. RAILWAY EXPRESS AGENCY

421 U.8. 454 (1975) / —
. r : )

L

"FACTS:  Plaintiff brought suit under Title VII” of the Civil Rights Act of

[964 and 42 U,$.C. 1981, He begangworking for defendant in 1964 as an express
handler. In 1967, while employedﬁzy defendant as a driver, he filed a charge

* with the EEOC alleging race discrimination with respect to seniority rules and

job adsignments. Three weeks later, he wa discharged., The EEOC did not. render
a decision until two years later.: Plainthf did not receive notice of his right
to sue under Title VII until nine and én-half months later. The District Court
dismissed the 1981 claim as barred by '/Iémes\see' 8 one year statute of limitations.
ISSUES: Does the timely filing o ?/cha‘rga"o'f employment discrimination with the
EEOC under section 706 of Title VII, stopthe running of the -period of Jimitation

‘applicable .to an action undex/42 U,8.C. 1981 based on the same facts? Can

Title VIX snd 42 U.5.C. 1981./6perate concurtently or dpes:the filing of a suit
under one statute bar use of the other? w \ '

DIS\Cﬁ/SSION: 42 U.S.C. 1981 affords a Federal remedy against discrimination in
private employment on the basis of race.. Both legal and equitable remedies ,
and in certain circumstances, punitive damages are availab}h." Furtheymore,
back pay awards under <1981 are not restricted to the two years specified. in
Title VII, The court held ‘that actions under 1‘981,are independent of those under.

%itle_ VII, although the remedies under both statutes are related and directed to -

asically the game ends, Therefore, the filing of an EEOC charge is not a
preréquisite for the institution of a 1981 action, nor does it remove the statute
of limitations for-a 1981 action. The running of the statute of limitations for a
1981 actipn begins immediately whenthe defendant discriminates against- the plain-
tiff and it ddées not stop running until the Pl'aint:if'f fi le;s\)a. 1981 action with the .
district b.{m' Although this compels the plaintiff tobpgin a 1981 suit at the
same time ythe EEOC, machinery;is operating, plaintiff still has a choice:"' (1)
to file 8’1981 action and seek a stay of those proceedings until the EEOC pro-
ceeding g tndangTitle VII are complpted or (2) to proceed with both causes of

action At the 8imé time. The court also holdd) that the statute of limitations

>

for' chuses of action under 1981, are"ldetermined by State* law.
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U.S. Supreme Court
\ ALBEMARLE PAPER CQ. v. MOODY

~ \ 422 U.§. 405 (1975)_ : \

.

FACTS: Plaintiff brought a class action suit against their employer
alleging violations of Title VII of the Civil Righte Act of 1964

in defendant's preemployment testing and departmental’seniority ‘aysten,’

Later, plaintiffs also requésted back pay as velief, Prior to 1964,
"defendant maint#ined sagregated departmental dides of progression,
reserving the higher paying and skilled jobs Yor whites. In 1968,
these lines were reorganized but this still left the black employees
locked in the lower paying qu classifications because of the seniority

systems

Furthermore, defendant initiated a requirement that applicants for, jobs
in the skilled lines of progression have a high school diploma and
pass two tests, In the lower court decision, defendant was ordered to
1mp1ement a plant-wide seniority system, The high school diploma re-
quirement was also found to be 'unlawful. The pre—emp loyment tests,
however, were held to be vglid. .In addition, the court refused to
order back pay because defendant had exihibited no bad intent and
plaintiff had not filed for back pay until five-years after the original
charge was filed, ’

»

~ ‘«') . - ’ . . \

iscrimination? How should pre—employment tests be validated i
accordance with the intent of Title VII?

ISSUES: When is it appropriate tu grant or deny back pay as relief fj:
past 1p .

*

DISCUSSION: .Back pay; Back pay should be awarded whenever necessary
to Tulflll the purposes of T{itle VI, The court determined that Title
VII not only intended to eliminate.unlawful employment practices, but to
make the plaintiff whold .again. In this case, the court remanded the
_issué bAck to the District Court to determlne whether* plaintiff's

delay in seeking back pay preJudlced the other party.

TESTING: After the plaint‘.iff satisfies his burden of establlshlﬁg

prOpof ionhate impact on blacks caused by the testing program, tRe

defendant must prove that the tests are job-related: Congress, in

Title VII, does not preclude the use of tests; it only requires justifi-
cation for  tests that control employment decisions having a dispro-
portiodate unpact on minoritiés, The EEOG Guidelines, which &re the

T,

dis-

administrative- interpretation. of the Act by the enforcing agency,-

a‘ro ehtitied ‘to great deference. -The ' court found that the defendant
* failed to validate ‘the tests in accordance -with EEOC procedures,
Rather.. than granting injunctive relief, however, the court remanded
the case back to the District Court to determine, whether the latest
efforts by defendant will satlsfy the .EEOC Gmdelines. -

T 10
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) _ " U.S8, Supremé Court
FRANKS v ..BOWMAN TRANSPORTATION CO., INC

- — 426 U.8. 747 (13;6)

‘o , A

- R4

\

e
-

. *

. -
- ", FACTS: This class action was brought under Title VII alleging racial
' discrimination in ‘defendant's hiring aund propotion -practid®s with
respect to over—the-road (OTR) truck drivers. The class 1ncluded
(1) all black applicaunts for OTR positions who were refused employ-
ment prior to 1972 because of defendant's alleged discriminatory prac=
tices and (2) black employees who applied ton transfer to OTR posi-
tgs prior to the same date.. The District Court permanently en-

v

4

jdined defendant from perpetuating the disorimimatory prhdaficés found
t™exist and ordered that all black applicants who sought to be hired
or to transfer to OTR driving positions be notified of their rights
“to priority consideration for- such jobs, The District Court did not,
however, grant the specific relief of backpay and seniority retroac—
tive to the date of application, The Court of Appeals ruled the
District Gourt had improperly exercised its Jiscretion in fashioning
relief and so offered backpay and retroactive seniority., Seniority
x;élief was limited toblack employees who sought and obtained priority
copsideration for transfer to® OIR pgsitions, The Court of Appeals
affirmed the District Court's denial of seniority relief to black
non—employee applicants wh applied for and were denied OTR positions,
_holding that such relief was barred by section 703 (h) of Title VII
K which provides it~ shall not be an}(mlawful- employment -practice for °°
an employer to~apply different conditions of employment pursuant to a

bona fide senlority system. ¢ _ »

-~ L d

-ISSUE: May identifiable applicants who were denied employment after the '
' ' effective date of gnd in violation of Title VII be awarded seniority.
° . status retroactive to the dates of their employment applicatiomn? ¢

-

DISCUSSION: Reversing the Court of Appeals ruling, the Supreme Court
held that section 703(h) is not a bar to seniority relief for appli—
cants who are deunied ,em‘ploymertt ecause of illegal discrimination.
One of the B(_:‘?htral purposes of Thtle VII is to make.persons whole
for injuriefsuffered on account of unlawful employment discrimination,
and o’r%_inax‘i ly retroactive seniority will be neceasary to achieve this
purpose. ¢ Noting that the Court of Appeals apparently followed this -
) reasoning ih grantin seniority relief to employees whe' were refused"
e transfer because of 3iscrimination, thte court pointed o\t it could

find notfling_in Title VII or its legislative history to support making
.a distinction between employees and applicants. The court also rejected

. : . the argument’ that seniority relief would counflict with the economic .
. " jnterests of other employees by noting that "denial of seniority relief

‘ to identifiable victimg of racial discrimination on the sole ground:

that such relief diminishes the expectations of other, arguably innocent,

" employees wouldif applied generally frustrate the central 'tiake-whole'
" objectives of Title VIL." '

20
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(To support this holding, the court noted similarity with decisions
on remedy under the National Labor Relations Act.) While stating
that an award of seniority status may not be required in all cases
and noting that the fashioning of rffmedics "invokes the souad equitable
discretion of the district courts,' the court made clear that such
"discretion is vested... to allow the most complete attainment of the
aobjectives of Title VII" aud therefqre '-'disg;ict courts should take
as their starting point the presunfption ‘in favor of rightful place

seniority relief," {

-,
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U.S. Supreme Cburt
- WASHINGTON v, DAVIS

% 426 V.8, 229 (1976).

LY

FACTS: This was aclass action suit brought under the 5th Amendment due
process clause and 42 U.S.C. 1987, alleging racial discrimination in

recruitment, hiring and promotion of police officers inthe District of

. Columbia. The challenge was directed particularly at the written test

"developed by theU,S, Civil Service Commisgsion for nationwide use and

-

used for theé selection of D.C. police officers, #laintiffs demonstrated

that the test had a-disproportionate impact on blacks and wag not vali—
dated. The District Court , noting no claim of intent to discriminate,
found that defendant's actions to affirmatively recruit and hire black

and the fact that the tept was a.useful indicator of performance in\.
the police training academy were sufficient to conclude that the test
was not designed to, gnd did not, discriminate agdinst blaiks.'

. ! , \

The Couyrt of Appeals reversed, holding that gtatutory standatds applied
in Griggs v.Duke Powqg Co., 401 V.S, 424 (1971), aTitle VI¥case, also
apply inthis case under the Fifth Amendment due process clfuse and that
lack of discriminatory intent 1s irrelevant. . The f that a far
greater proportion of blacks — four times as many »”failed the test
than did whites was sufficient to establish a cpdstitutional viola-
tion, unless the test was proved to be an pdequate measure of job
per formance in addition to being an i'ndic r of probable success in
the training program. )

g

-~ .

- - ) .
XSSUES: (1) Do the same standards for determining employment discrimi-
nation under Title VIT1 apply to cases brought upnder the Constitution?

(2) Does a test whigh measures probable success intraining, rather than .
p b

actual job performnce; meet the standard of job relatedness?
- ' } - o . A * .

-DISCUSSION: The Spprenfe Court held th‘ai: the Court of Appeals erred in

applying Title VII standards to the constitutional issue raised inthis
case., . Focusing on the xracially differential impact of an employment
practice without concern about whether there was intent to discriminate
{8 not the comstitutional rule., Both the Fourteenth and Fifth Amend-
ments are aimed at preventing official conduct that discriminateg on the
basis of race.-'"Digproportionate impact is not irrevelant but it is
not- the sole -touchdtone of invidious racial discrimination forbidden
by the Constitution." Recognizing that discriminatory purpose may be

inferred from "the totality of the relevant facts," including impact,

‘and "even agreeing with the District Court that %he differential racial

effect of Test 21 called for further inquiry, ourt held that "the

affirmative efforts of the Metropolitan Police Department to recruit

black officers, tiwe changing racial composition of the recruit classes
and of the force in general, and the relationship of the test to the
training program negated any inference that the Department discrimi-
ngted on the basis of race.” :

‘ ] . ¢ ,‘.~.‘. 13



In the .process of deciding this issue, the court noted its disagree~
ment with a number of decisions of the bederal Courts, 1ncluding cases
involviog employment discrimination, 'to the extent that those cases
rested on or expressed the view that proof of discriminatory racial
purpose 1is unnecessary in making out an equal protection violation,"
Among those decisions are the following which are included in this
publication: -

Chance v. Board of Examiners
Cagtro v. Beecher
Bridgeport Guardians v. Bridgeport CSC

v\

Noting thdt under Title VII employmént practices which have adj sparate /
impact must be validated, the court did not adopt this more rigorous
standard for the purpose of applylng the 5th and l4th Amendments
in cgses such wdthis. In connection thh test validation, the Court
also noted that profesalonal standards prov1d€ for three methods of
validation and stated, "It appears beyond doubt by now that there
18 nd single method for appropriately valldstlng employment test for
relationship to job performance."

On the specifictest under challenge theSupreme(xnn1. agreeing with
the District Court, held that 'some minimal verbal and communicative
skill ‘would beveny ugeful, if not essential, to satisfactory progress
in the training program,” Remand to the District Court to determine
whether the training program is sufficiently related to actual perfor—
mance on the job, as_suggested by the Federal parties to the suit,
. 18 1nqpproprlate If there are deficiencies in emp loyment practlces
dinder Title VII standards, let them '"be directly addressed 1n accord-
ance- with approprlate procedures mandated" by that law.

L
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v U.S. Supreme Cour‘l"
MCDONALD v. SANTA FE TRAIL TRANSPORTATION CO.

427 U.S. 273 (1976)

v . . (’“" ,@

FACTS: This action was brought under Title VII and 42 U.S.C. 1981.
Two white employees were dischhtged by the company for misappropri-
ating cargo while a black employee, charged with the same offense,
was retained. The discharged employees first filed a grievance under
a cqéective.bargaining agreement between their union and the company,
,and later filed chgrges with EEOC uUnder Title VII, but failed to get
relief in either case. .They theh brought suit under Title VII and
= 42 U.8.C. 1981 alleging that the company had engaged in racial dis-
crimination in discharging them and that the unionhad acquiesced in the
discriminatory action by not representing one of them in the grievance
proceedings. The Dibtrict’ Court dismissed their cases ruling that
(1) 42 U.8.C. 1981 does not apply to racial discrimination against
white persons and (2) the plaintiffs did not raise a claim upon which
Title VIIrelief may be granted. THe Court of Appeals -affirmed their
dismissal, noting in regard to the Title VII ¢laim that "there is no
allega:ion that the plaintiffs were falsely\charged." '

ISSUES: (1) Did the discharged employees properly state a claim for
Teliel under Title VII? (2) Does 42 U.S.C, 1981 protect white persons
from racial discrimination in private employment? :
DISCUSSION: The Supreme Court held that the discharged employees had
. properly stated a claim for relief under Title VII. Title VII prohibits
N gliscrimi_nation against '"any individual" because of race. "Its terms
v ate not limited to discrimination against members of any particular
race." Thedame standards applied for non whites in McDonnell Douglas
* v. Green (411 U.S. 792), also apply Po whites. Though the company
| ———— . :
‘may properly decide to discharge employees for theft, it must apply
its policy equally to all races. The union is also liable. Its claim
that it is sometimes necessary to compromise in order to secure reten-
tion of some discharged employees is rejected when race i8 a factor in
making such a compromise. '
1
.( _ The Court alsoheld that 42 U.8.C. 1981 prohibits racial discrimination
against white as well as nonwhite persons. Even though };ection 1981
: provides that "all persons...shall have the same right ...48 is enjoyed
. , by white persons" which could lend support to the argument. that its pro-
tection is limited to non whites, the legislative history is,clear
that its protections were to apply to all citizens. A

It should be noted that, in a. footnote to its decision, the Court
emphasirzed that it did not co%l\id_, r in this cgse the permisgsibility
& ~ of affirmative action programs,’ wgethe_r judically required or other-
. wise prompted. e , ’ ’

L4, ‘
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\

. “U,.8. Supreme (Court
MASSACHUSETTS DBOARD OF RETIREMENT v. MURGIA
|

427 U,s, 307 (1976)

g

FACTS: Thi/suit was brought by an officer of the Massachusetts State
Pollca who alleged that a State law, which called for mandatory retire-
ment of police-officers at age 50, denied him equal protection of the
laws under the Fourteenth Amendment, While even his expert witnesses
conceded a genaral relationship between ddvancipg age and phy#dical
ability todg the job, he had passed a comprehensive physical exami-
nation only 4 months prior to his compulsory retirement. These exams

are required for police offlcers by the State every two years until .

age 40 and once .each year ,between the asges of 40 and 50. The thrweg

\ judge District Court panel held that "compulsory retirement at age 50

B was irrational under a scheme that assessed the capabilities of officers
individually” and therefore the law is unconstitutional. .

ISSUE: Does the State's mandatory retirement age have a sufficiently

. rational basis to be constitutionally valid?

DISCUSSION: Reversmg, the Supreme Court held that the mandatory retire—

ment age does not deny €équal protection of the law. Because of the recog-
nized relationship between advancing aga and declining physical abi-
lity, mandatory retirement at age 50 "clearly is rationally relatad v
to the State's objective." Because the State detqrmines fitness individ-
ually bafore age 50 does not mean that the objective is not ration-

ally furthered by maximum age limitation, Where only a rational
relationship needs to be shown, a State does not violate the Equal
Protection Clause merely because the clasaifications made by its laws

are in\erfect -

16
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BROWN v. GSA

425 U,.8. 820 (1976) -

FACTS: . Plaintiff, an employee of the General Services Adminis\ration, filed' .
an aamlmotratlve complaint alleging racial ducnmxnatxon afted the agency's
failure to promote him, The agency, in its final decioLgn, fhund no race
_discrimination and advised plaintiff ‘of his right to appeal to theU,8. Civil
Servd ce Commission's Board of Appeals and Review or to file suit in Distgict
Court within 30 days. Plaintiff filed suit inDistrict Court under{itle VII,
thé Declaratory Judgment Act and-invoking general Federal question judisdiction
42 daya after,the agency's decision, The Court dismissed the suit as)\untimely
filed in .that it was not brought within 30 days of final agency attion as
required by section '717(c) of Title VIL. The Court of Appeals affirmed \finding
that 717 provides the exclusive judicial remedy for complaints of Kederal
employment discrimination, C '

" ISSUE: Does section717 of Title VII prov‘ide the exclusiVe jud‘;!,cial remedy for

claims of discrimination in Federal employment? L

" DISCUSSION: Noting . that Copgress failed explicitly to decide the scope)of
aectiqn 717. "in the con‘tellﬁoh of antidiscrimination law" the Supreme Couyt
(in a -2 decision) sought out the legialative intent regarding that provisian
of Title VII, The Court found that the legislative history of the 19
smendments demonstrated that Congress was persuaded that Federal employe
who were treated in a discrimihatory manner had no effective judicial reme;\y
and therefore, created sn exclusive, pre~emptive administrative and judicial }
scheme for the redress of Federal employment discriminatiof, The Court opined '
that the balewrwe, completeness, and structural integrity of 717, which per-
mitted an aggrieved employee to file a civil action only after exhausting’
adyinistrative remedies as provided, are {nconsistent with plaintiff's con-
tentjon that the judicial remedy afforded was designed merely to.supplement
other putative judicial relief, The Court suggested that the careful blend
of administrative and judicial enforcement powers could easily be circumvented .
if courts were immediately accessible under other statutes andvarious theories
of discrimination. The Court,held that the rights of Federal employees were not
co-extensive with those of eniployees in the private sector and that a precisely
drawn and detailed statute such as 717 pre-empted more general remedies,
It accordingly affirmed the judgment of the Court of Appeals.
_ R




CHANDLER v, ROUDEBUSH

425 U.S, 840 (1976)° . . -

4 . :
. . b : ) o . o . \ )
FACTS : An employee of the Veterans Administration applied- for a promotion '
o but Was not selected. She filed a complaint of race and sex discriminatton, »
. Although the administrative complaints examiner recommended a finding of sex '

~but npt race discrimination, the agency rejected the proposed. finding of sex .
7 . discrimination and accepted the recommended finding of no race discrimination.
The U.S. Civil Service Commission's Board of Appeals and Review affirmed the = ° ,
agency's- findings. -Complainant timely filed a suit in District Court under’ -
sectton 717(c) of Title VII. In response toO complainant's initiation of
discovery proceedings, the agency moved for an order prohibiting discovery
on the grounds that judicial action authorized by’ 717(c) is limited to a -
"review Qf the administrative recdrd," Plalntlff countered that she had.a -
right under 717(c) to a trial de novo. The District Court held thdt a trial '
de novo is not required in all cases and that review of the admlnlstratwe
record 18 sufficient "if an absence of dlscrmunatlon is affirmatively ‘estab- ‘
‘lished by the clear weight of the evidence in the record." The.Court, afthr .
) applying this standard of review, granted summary Judgment for the ngency:, -
The Court of Appeals affirmed. - o !

.

ISSU_E: Doesg:itle VIX require triai de nov'cI'i‘n_ Federal employment .discriinination“ ‘
. cageg? - " S ' . ' o

3 [ 2 f
. L '
‘-.‘ . . A - s *

DISCUSSION: The Supreme Court noted ‘that private se/ctor employees are entitled ,
under Title VII to a trlal de novo, The Court held that 1nasmuch as Federal
employees are entitled by . 717(c) to "'file .a civil _action as prov1ded in
. section 2000e-5' and 81nce the civil action ‘Wovided in 2000e-5 is a trial
- ™~ de novo, it would seem to follow syllogistically &hat .Federal employees .are
LA e_nFiTEd to atrial denovo of their employment discriminationm claims.' However,
' \the Court also took cognizance of the Court-of Appeal 8 reliance on the. worde
"ag appllcable in 717(d) as well as-the government's contention that routine
de nowo trial of Federal employees claims would clash with the Act's delegatlon
of enforcement res‘pon81b111t1es to the.. Livil Servlce Commission and would
confhct w1tb.‘ph,e Supreme Court's view that de noyv o rev1ew is generally not
: tgﬂbe preaumed ._ %’ : L | S
.~ The Qourt, constru1ng ‘the wOrdgﬂ“aa applicable” in 717(c), suggested-that -~ . .-
.Congress - used this ‘phrase’” to e.xclude ‘several preocedures enunl':lated by the
¥ Act whic¢h'could not p.oss1bly apply-to civil actions fnvalving Federal employees .
" é.8,, suits and permlsswe 1ntervent1on by EEOC ot the. Attorney Ceneral which_~
"only apply to private gector cases. The Court revieéwed. .the legislative hlstory T
.lof the 1972 amendments and found that trial de novo was contemplated -after -
exhaustiOn of qdmmﬁtratwe revxew. ' Further, "the Court concluded. that its™ _
pollcy that de novo review is génerally not to‘ be presumed must defer to’a WX
apec1f1c statutory authorlzatlon of such review such as that contalned in717,
S The Court accordingly reversed the ﬁwdgment of the . Court. - of Appeals'and

»

, remanded fbr further proceedmgs ' L . 3

e
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- HAMPTON y . MOW SUN WONG
- 526 us 88 (1976)

FACTS: Several resident aliens brought suit to challengethg validity of aCivil
Service Commission policy which excludes all persons except American citizens
and natives of American Samoa from most positions alleging that this practice
violated the Due Process Clause of the 14th Amendment, The record showed that
each plaintiff was qualified for an available job. The District Court held in
favor of the defendant noting that federal power over alieuns is 'quite broad,

B almost plenary". The Court of Appeals reversed, holding that regulations which
sweep indiscriminately excluding all aliens fromall positions colild not be upheld,

» ; ~ .
. 1SSUE: 1Is a regulation of the-U,5, Civil Service Commission that bars resident
aliens from employment inthe federal competitive civil service constitutional?

DISCUSSION: The Supreme Court (5-4) noted that the rule enforced by the Commi 8-
sion had an impact qn an identifiable class of persons who 'entirg‘ly apart from
the rule itself are already subject to disadvantages not shared by the remainder
5 of the’ community, - The disadvantagé is Of sufficient significance as to be
. characterized as a deprivation of liberty on awholesale basis, Sucha deprivation
"must be accompanied by due process under the terms of the 14th amendment. There-
fore, some judicial scrutiny is mandated by the Constitution, Neither the Congress
nor the President ever required the CSC to, adopt the citizenship requirement as-
a condition for eligibility for employment altiough due to the rule's longevity
it is fhir to say that they have acquiesced in it. e court, after revieying the
legislative history of the Pendléeton@Att, assumed without deciding that Gongress
and the President have the Constitutional authority to promulgate the regulation
in issue and then proceeded to the issue of whether the CSC had the same authority,
.The court held that theonly concern of the Commisgion is to prom{:e an efficient

foréign affairs, Tor #reaty negotiations nor for the economi ¢ “egnsequences of
permitting participation of aliens in employment opportunities.” It ig fair to
.assyme that its goal would best be served by removing uunnecessary régtrictions on.

- the eligibility of qualified applicants for employment. Only the administrative

) 'desirabilii‘} of having one single rule excluding all non-citizens where it 1s
. ‘manifest that citizenship is an appropriate and legitimate requirement for
2 ‘important and sensitive positions may provide a ratiopal basis for the generaf
rule excluding aliens. That justification is unacceptable inthis case.” There is
no evidence that the.CSC made a.considered evaldatjon of the .desi
simple exclusionary rule nor can it be inferred that the adpinigtrative burde
of establishing the job classifications for which citizenship is an appropriate

B *’"w

substantials opportunities for employment, the CSC ryle deprives ite members of
an ‘aspect of liberty without due process. The court affirmed ‘the ruling of the
gourt of Appeals. ) ’ .. : .

! : ' - ' s

Lo

-, The dissgn'ters.c'onciuded that Cdngress, inthe exercise of its political judgment,
o cou,ld{c hgve excluded aliens from the civil service. The fact that it chose in a
..+ separate politfcal decision td allow the CSC to make.th¥s determination does not

render the governmental policy any less prohibited, and consequently it should

. « ' not. be subject ta judicial scrutiny. - ‘- *
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requirement would be.a particularly onerous task. By broadlydenying this class



TEAMSTERS v. UNITED STATES -

431 U,5. 324 (1977)

\j

FACTS: The govermment brought an action against the employer (trucking company)

and the union under Title VII charging a pattern and practice of employment
discrimination against Blacks and Spanish surnamed persons as regards practices

relating to hiring, salaries, work assignments, promotjons, and transfers,

The govermment also challenged the seniority system established by the collec-
tive bargaining agreements between the employer and the union, The government.

sought general injunctive relief and specific 'make whole'" relief for all

victims of discrimination, ' ‘ ’ &

The District Court found that the govermment had shown by a preponderance of
the evidence that the employer had engaged in a "plan and practice" of dis-
crimination and that the seniority syetem contained inthe collective bargaining
contracts ween the company and the union violated Title VII in that it
operated AY impede the free transfer of minority groups into and within the
' company. (The court subdivided the affected class of victims of discriminafion
'into three groups, Those who were found to have suffered"severe injury%e?b
‘to be afforded the opportunity to fill line-driver jobs with complete seniority
-dating back to the effective date of Title VII. Those who were deemed to be
'"very possibly the objects of discrimination" and who "were likely harmed"
even absent specific evidence of discrimination and injury were ordered to be
enhitled to fill vacancies in line-driving jobs with competitive seniority
as of the date that the govermment filed the suit in issue, Finally, those
membeYs of the class as to whom there was "no evidence" showing that they
. were named individually were to be given priority consideration for line-driver
jobs ahead of all persons except inthe two subclasses discu#sed above, They
were not awarded retroactive seniority.)

The Court of Appeals agreed that the e%ployer had eng aged in a p@t'!;ern' and

practice of employment discrimination and that the seniority system violated

«~ Title VII as applied to the victims of prior discrimination but rejected the

District Court's tripartite classification of affected employees. (The Court

‘ .held that all affected incumbent employees could bid for future line-driver

o jobs on the basis of their company seniority and that once a class member

.. "+ ‘became a line-driver, he could use hias full company seniority n if it

L predated the effective datj}:f Title VII limited only by a "qualification"

5+’ - date formula under which deniority could not be awarded for periods prior
" ! to the- datp-when.a line-driver' job was vacant and the affected emp loyee met _
.~ ,-  the qualificationa for the position,) o _ ! _ .

Tt
-

ISSUE: What is .the role of statistics in showing disparate impact? ' Does RN
-‘'section 703(h) immunize the seniority eyst;em in question? What is the proper,. . -
: scope of judicial relief? . - v ' ;o
i . B o . .
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. ,
DISCUSSION: ¥The S\fb;e’h'\e‘Court noted that under section 703(‘_13) of Title VII,
the government was alleging that the defendants regularly and purpoacfully
treated blacks and Spanish surnamed applicants and emloyees less favorably
than whites. In a footnote, the Court qoted that under McDonnell Douglas v_..
Green, "déeparate treatment such as alleged in the present case 1s the most

, .easlly understood type of discrimination." The employer simply treats people
less favorably than others because of their race, colort, religion, sex, or
national origin. Proof of discriminatory motive 18 critical, although it caun
in some situations be inferred from the mere fact of differences in treatment

. (the Court die\tinguiefxed claims of disparate treatment fromclaims of disparate

" impact; that is, those concerning employment practices that are facially neutrsgl
in their treatment of different groups but which falY more heavily on one
group than on another, and which cannot be justified by business necessity).
Inasmuch as the government had the ‘initial burden of establishing a prima
facie ca¥e o0f discrimination, it had to prove more than the mere occurrence
of 1solated ox accidental “or sporadic discriminatory acts. In short, the
government had tQ establish that racial discrimination was the employer's
"standard operating procedure.¥ Based on a substantial statistical disparity
in the work force and testimony concerning specific insisuces of discrimination,’
the Court: found that the government had, carried its burden of proof. The
Court held that statistical analysis served an important role in showing
discrimination and thht in some cases such as this, statistics alone would
suffice to establish a prima facie case. The Court cautioned, however, that
statistics are not irrefutable and may be rebutted. The court upheld the
decision of the District Court and the Court of Appeals that the employer
did not adequately rebut thk government's prima facie case.

e

v-l

The Court of Appealle_an'd the District Court had held that the employer's
sepiority system discriminated against minority employees. Although all em—
p%yeee who transferred into line-driver positions lost all seniority as
regards layoffs and choosing Jparticular runs, the lower courts found that
‘black and Spanish ,surnamed employees suffered the most because many of them
" had been denied eqdal opportunity to become line-drivers when they were initially
‘hired and would thus never be able to catch up to the level of a contemporary
who had not been subjected to discrimination. The union asserted that the
seniority system .was immubized from a finding of illegality by reason of
" section 703(h) of Title VII which permits the application of differeant terus,
ﬁ%@ecqﬁi‘ti@nss or_ privileges of employment , pursuant to a bona fide seniority
#" gystem . . . provided that sdch differences are not the result of an intention
‘tb discriminate., The Supreme Cqurt, relying on Franks v. Bowmgn, stated that
“"post—-Act" victims of discrimination are entitled to relief 1icluding retro-
active seniority without a»tacking the legality of the system itself.  The
Court, -while acknowledging®/that .seniority systems could act to freeze the
.status quo of prior discrimination, held that section 703(h) of Title VII
- acted to kxtend a measure of immunity to bona fide seniority systems already
_ . in effect, and to allow for full exercise of seniority ac umulated before
, the effective date of the Act even where pre-Act discrimination accorded
whites greater seniority rights than blacks. Finding the seniority system

\ .
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in this case(:o be bona fide, the Court held that the system did not violate
Title VII and held tHhat those employees who suffefed only pre—-Act discrimi-
nation are not entitled to relief, and further, found that no person may be
given retroactive senlority to a Hate earlier, than the eff&ctive date.

e . .
Regarding the issue of remedy, the Court held that in a class action, once

. the plaintiff had proved the existence of a pattern of discrimination, a
rebuttable presumption that any particular employment decibion made during the
period in which the discriminatory policy was in force was made pursuant to
that policy came into_ being, shifting the burden to the employer to dispel
- that inference regarding individual applicants or employeeq by showing that
its employment practices were lawful ﬁ*&h respect to them. The Court held
that every post—Act minority applicantlfor a line—-driver position is pre-~
sumptively entitled to relief subjaect ro a showing by the employer that its
individual actions were not based on its policy.of dfscrimination. The Court.
additionally held that a person could beawardedshhiorityreliefinkgppropriate-
cases even though he never actually applied for a job based on the broad
equitable power of Title VII courts' to fashion the wmost complete relief
possible in eliminating the discriminatory effect of the past and barring
like discrimination in the future. (The Court noted that the most pervasive
type of discrimination was that which was so successful as to deter job
applicants from members of minority groups.) The Court remagded the case
to theDistrict Court for further proceedings regarding remedial relief. The
Court specifically instructed the Digtrict Court to decide which of the emplhyees

were actual victims .of discrimination and to recrea?abthe conditions and .

relationships that would have been had there\been no un

ful discrimination.

’ -
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' but was treated -as if she had no prior service for seniority p

UNITED AIRLINES v, EVANS

31 vu.s. 553 (1977)

+

FACTS: The plaintiff, a flight attendant for defendant, was forcgd to rasign -
her position in 1968, because of the employer's policy of refusing to allqgw
its female flight attendants to be married. (The Court of Appeals for the
7th Circuit subsequently declared that such a fqgrced resignation violated
Title VII but plaintiff was not a party to that case and did not initiate
agy proceedings of her own in 1968, by filing al charge with EEQOC within 90
days of her separation.) In 1972, plaintiff was rehired as azew employee
poses.

Plaintiff filed suit alleging that the empldyer was committing a second violation
of Title VIY by refusing to credit her with seniority for any period prior
to that of her reemployment. The District Court dismissed the complaint
holding that the failure to file a charge within 90 days in her separation
in 1968, caused her ‘claim to be time barred. .The Court af Appeals initially

‘affirmed but reconsidered its opinion in light of the Supreme Court's decision

in Franks v. Bowlan afd reversed tf{gLDiat\rict Court.’
o\ '
ISSUE: Did the employer's denial of seniority in 1972 constitute an independant

act\osf‘ discrimination?

DISCUSSION: The Supreme Court reversed the Court of Appeals holding that

* the senlority system ifi question did not make any distinction betwean prior
fe ana b

services of male and ale employees. The Court conceded that plaintiff
was correct in pointing out that the seniority system givgs present effect
to a past act of discrimination. The Court stated, howevégx\ that defendant,
"was efttitled to treat the past act as lawful within the 90 days then allowed
by saection 706(d). . ."A discriminatory act which Ais not made the bagis
for a timely charge is tlie legal equivalegt of a discrimipnatory act which
occurred before that statute was passed, It may constitute background evidence
in a proceeding in which the status of a current practice is at issue but
separately considered it is merely an unfortunate event in historpwhich
has no present legal consequences..." Notidg that plaintiff had not Ped

that it treat{cltfomqr ‘employees who' were digcharged for a disqrimlnatory -
reason differently than those discharged for -a non—diacriminat;}y eason,

the Court concluded that the system was nettral on its face. The Cou% dis-
tinguished this case from Franks v. Bowman, which held that retroactive ‘senio-

"rity wasa an appropriate remedy undemT1tle VII "after an illegal discriminatory

act or practice had been proved." In this case the Court [did not find it
necessary to reach ‘the iIssue of remedy because plaintiff did not file a
timely charge based on her 1968 separation. The Court further held that
gection 703(h) idmynizeg, the seniority system in questiqn because its bona

fides had not. been challenged. .
. T -- Ty
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DOTHARD v. RAWLINSON
ko
433 U.S.° 321 (1977)
FACTS: Plaintif({, a woman, applied foxr a position as a prigon guard with

the Alabama Board of Correction. . Whegrher application was rejacted bacause
she failed to meet the 120 1bs. weighf{'requirement and the 5'2" height require-
ment, Bhe brought a class action undér Title VII and the Equal protection

A clause of 'the XIVth apendment. While the suit was pending, the defendant,
adopted a regulation establishing gender criteria for assigning prison guards
to maxiwmum security institutigns for positions requiring continuing close
proximity to inmates. Plaintiff amended her complaint to challenge this
rggulation,

-

A three judge Federal District 6§dit found in favor of plaintiff.

e ' “ . . . L4 . -
ISSUE: Did defendant's height and weight requirements constitute sex discri-
gorn. X e X
mination under Title VII?

~ DISCUSSION: The Supreme Court stated that in a suit challenging facially
! neutral standards a plaintiff need only show a significantly discriminatory
pattern in order to establish a prima facie case of discrimination and thus,
shift the burden to the'! defendant of demonstrating job relathdness. The
Court noted that women comprised almost 53X of the workforce ih the nation
! but only approximately 13X of the prison guards in Alabama. The District
Court had found that the hegight requirement operated to exclude one third
}g the women in the U.S. but only 1.3% of the men. The weight restriction
rved to eéxclude approximately 22.3%7 of -women but only 2.4% of men. The
*SuprgmeCourtrejecteddefendant'sargumgnt that the use of generalized national
statistics'would not suffice toestablish aprima facie case and that statistics
concerning applicants would be inadequate in that they would not meet-them

and would therefore, have a chilling effect on the number of women applicants, -

NoEéngJuﬂ;JJuﬂdefendant did not attempt to adduce countervailng statistical
. evillence, ,the Court upheld the District Court's finding of a statistigal

prima facgé case of discrimination.

”. ‘ ’ hi
- 'Reggrding defendant's attempt to rébut the prima facie case by arguing that
the height and weight requirements were related tq strength #d thus, were
h job related, the¢ Court found that defendant had produced no evidence corre-

latang height and weight with relativq strength nor had a properly validated
. test (or for that matter any test) been employed. Accordingly, the :Court
affirmed the District Court's finding that the vheight 4nd weight require-?
‘pentq violated Title VII. ; ’ '
Regarding the reguﬁ?xion prohibiting the assignment of female guards in all
male maximum secyrity correctionalgfacilities, the defendant justified this
overt sex disgdriMnatipn-citing Section 703(g) of Titley VII which permits
' ~ such discrimination.qbﬂgre sex is a "bona fide 6ccupational quallification"
' ‘reasonably necessary to the oveﬁall'oﬁeration of the enterprise. '
) : ol : -
. The Court fo&nd that the bona fidﬁrodcupational qualificatign(gkception was
meant to be an extremely narrow exception to the prohibition of sex discri-
mination. _ Nevertheless, the Cdurt concluded (in a split Vote) that tﬁe

¥ o | . Q | , !
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regulation in question fell within the ambit of the J03(e) exception. The
Court reasonaed that while ordinarily, the argument tha(' a job 18 too dangerous
for a woman may be rebutted by noting that it 1s the ‘purpose of Title VII
to allow the iIndividual to exercige free choice, the ability to maintaln
orddr in a male maximum security penitentiary ''coyld be directly reduced
by her (the guard's] womanhood.'" The Court found twt under the conditions
extant in the prison system under scrutiny (inmate atcess to guards, under-
staffed {nstitutions, a substantial portion of the inmate population coppised
of sex offenders), there are fewdeterrents to inmate assaults on women prison
guards. The Court concluded on.'this basis that the Distrdct Court erred
in ruling that -being male 1s not a bona fide occupational qualification for
the prison guard position and accordingly reversed this portion of the
District Court's judgment. - ' .

)_

.
L
¢
) ’ A
A ) s % ' l
) ' - } |
b g ‘
ST - S
I3 * *
v 7 - s



v

HAZELWOOD SCHOOL DISTRICT v. 0.s.

433 U.S. 299 (1977)

»

FACTS: The Attorney General brought suit against deferdants alleging that
they were engaged in a pattern and practice of employment discriminatien
in violation of Title VII, The plaintiff asked for an injunction requiring them to
cease 1ts discriminatory practices, to take affirmative steps to obtain quali-
fied black faculty members and to offer employment and give back pay to vic-—

- - 77 7rimgof—past illegal discrimination: Specifically, the government charged

9 5y

R

A.;i‘l‘.'". .o

, by the defendant and constituted an impo
' statlatical diqPparities canbe show

'held t in comparing the racial coj

that defendants were guilty of ahistory of ragially discriminatory practices,

statistical disparities in hiring, subjective hiring procedures apd specific <

instances of discriminagtion against 55 unsuccesgful black applicants for
teaching jobs. Defendants offeredvirtually no additional evidence in response,
relying on perceived deficiencies inthe government's case and its own pollcy
of hlqng regardless of race, color, or creed.

| .

The District' Court held that plaintiff failed to_establisha pattern or prac-
tice of discrimination notlng that a dual syste(gfeducation had never existed
in the geogrg_phlcal area 1in question, ‘The court also noted that although
the percentage of black teachers was small,. the percentage of black pupils
was gimilarly small, Finally, the Dlstrlct Court found that the government
had not, sustaified its burden of proving iuntentional discrimination in any
of the 55 cases 'of individual discrimination alleged,

: » . ‘
. The Court of Appeals reversed finding the District Court's analysis of the

statistical data to be irrelevant. The court held that the prdper comparison
was between black teachers inthe school district involved and black teachers
in the relevant labor market, The Court of Appeals found a statistical dis-—
parity (15% black teachers in the area; 1.8%7 in the affected _area)., With
respect tothe 55 individual cases of alleged discrimination, the court found
that the Dhstrict Court erred in not following the four-part test enunci ated
in McDbnogll . Dog&hs v, Green for finding a prima £acie case, The Court
of Appeals?ouni such a prima Tacie casé of discrimination.in 16 of the cases
and further found them to be unrebutted and thus, entered judgment for those

plaintiffs, ¥ : , : N
I88UE: Was th}lCourt of Appeal's finding of a pattern or practice of d'é)cr_imi—-
natIo i.e, e comparatively small perceptage of blackemployees,laZking in

? : ,
grobat:l,ve force? \

L4

[QWTE Plaintiffs allege purposeful dlscrlmlnatlon - the issue of patterns of

discrlmlnatlon without intent was not before’ tha Court,] ;

DISCUSSION: The Supreme Court . noted. that " i

statiatics provide subatantial’ guxdance i evalua‘lng the arguments advanced
ant sodrce*of proof. "Where gross

y alone aﬁy in a prOper case congti-

actice of dlgcrlmlnatlon, e *Court

h]

tute rlma facid proof of a patterd or
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and the racial composition of the qualified public school teacher population
in the relevant labor warket, the Court of Appeals properly analyzed thé
statistics of record. Nevertheless, the Court held that while the statistical
disparties were on their face substantial, the Court of Appeals erred in
gubstituting its judgment for that of the District Court in holding that
the government conclusively proved its pattern or practice lawsuit. The court
opined that the Court of Appetnls had disregarded the possibility that the sta-
‘tigtical prima facie case might be rebutted by statistics dealing with defen-
dant's hiring after it became subject to Title VII, The employer must be
given the opportunity to show that the discriminatory pattern was a product
of pre—Act hiring and that its post—Act employment decision wgs non-discrimi-
natory. Further evaluation by the trial court is necessary to determine
appropriate comparative figures concerning the appropriate labor market in
light of all surrounding circumstances. . '

_ . ~—



TRANS WORLD AIRLINES INC. v. HARDISON f

“ 432 U,S. 63 (1977) . . .

FACTS: Plaintiff was a member of the Worldwide Church ('of God which prohi-
blted him from working from sunset Frida$y until sunset on Saturday. Plain-
tiff sought assignment to a job where he was second from the bottom on the
seniority st. He was asked to work Saturdays when a fellow employee went
on vacatiod. The company agreed to permit the unjon to seek a change of
work "assignmént: but the uniom was unwilling to violate its seniority provi-
’ sions. The complainant rejected = proposal that he work only four days a
week inasmuch ‘as his job was essential and he was the only employee avail-
able on weekends who could perform it. When an accommodation was not reached,
plaintiff refused to report for work and he was discharged for insubordination.
Plaintiff sued for injunctive relief under Title VII. The District Court ruled
in favor of the defendants but the Court of Appeals reversed holding that the
company had not satisfied its duty to accommodate,

ISSUE: What is the extent of an employer's obligag,%n/under Title VII to
accommodate an employee whose.religious beliefs prohibit, him from working on
a particular day of the ,we?k? ¢ I T )

’ DISCUSSION: The Supreme Court reversed the judgment of the Court of Appeals.
Taking cognizance of a 1966 EEOC guideline declaring. that an employer had an
obligation under Title VII '"to accommodate to the reasonable Aeligious needs
of employees.where such accommodation can be made without un&ue hardship.on
the employer's business ," the Court nevertheless, found that the statute as
waell as the guldelines provided no guidance for determining the degree of
accommodation that is required. The Court found that in holding several meet-

.The Court noted that the company was willing to agree to a trade of shifts
, but that any such change was incompatible with the seniority framework which
system represdnted a neutral way ofpinimizing the number of occagfions when an

_ "gmployee must work on adayhe would prefar not to and that in recognition of
, the fact that weekend work schedules are the least popular , the company made
further accommodations by weducing its work force to a bare minimum on those
dawfl'he Court cited 703(h) which jmmunized bona fide seniority systems which

_were not the result of an intent to discriminate to support its conclusion, The

-.5'6
v

v . ‘take steps inconsistant with an otherwise valid ‘collective bargaiping gsreement,
)2, "It would be anomolous to conclude that by 'reasonable accommodation' €ongress

as well as deprive’them of t;}(xqit contractual rights; in orger to accommpdate or
prefer the religious peeds of others,,." The Court suggested that toﬁg other-

The judgment of the Court of ‘Appeals was reversed.

. It T .
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wiseYwould involve discrimination against members of a majority religious group.- _

/l

2" ings with plaintiff .at Which it attempted to find a solution to his problems,
- the company had satisfied its obligation to make a reasonable accommodation. -

‘the union was not willing to violate. The Court noted that the seniorityl

Court concluded that the duty to ®Rccommodate do&s not require the defendant to-

ey

meant .that an employer must deny the shift and job pgrformance of soms employees’
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VUNITED_AIRLINES v. McMANN

434 U.S. 192 (1977)

-

pd

FACTS: Plaintiff sued inDistrict Court seeking an injunctiom, reinstatemént,
and Sackpay. He alleged age discrimination concerning his forced retirement
at age 60 in accordance with the provisions of a retirement plan to which he
—— belonged. -
: . o
The District Court granted summary judgment to the .defendant. The Court of
Appeals raeversed finding that a pra—age 65 retirement provision constitutes
a "subterfuge" under the Age Discrimination in Employment Act (ADEA) unless’
the employer can show that the early retirement provision has some essential
business purpose, and remanded the case to give the defendant an opportunity
to demonstrate such 3 purpose. ?he Supreme Court granted certiorari.

- »

{ .

\ ISSUE: Whethar underfthe ADEA of 1967, the retirement of an employee qver
his objection and prior to reaching age 65 is permissible underghe provisions
of a bona fide retirement plan established before the enactment of the Act.

DISCUSSION: The Supreme Court poted that section 4(£)(2) of the Act permits
ah employer to observe the teéﬁs of a bona fide employee benefit plan which
is not a "subterfuge," Plantiff argued that the provision of the plan was
not couchad in mandatory language in that it only stated that the "normal:
. retirement date is the first day of the month following the 60th birthday."
“"The Court opined that while the word "normal" is not free from doubt, the
, evidence adduced showed that in operationm, discretion was never exercised to o~
! permit; an employee beyond the age of 60 to continue working. The Court found
\ that a review of the legislative history, of the ‘Act showed that Congress
, meant to distinguish between discharges anc{ forced raetirement under the terms
{of a bona fide retirement plan, It held that there was nothing to indicate
that Congress intended wholesale invalidation of retirement plans instituted
in good faith before the passage of the Act or intended to require employers
to 4bear the burden of showing a business purpose to jugtify bona fide pre-
existing = plans, The Court defined "subterfuge" to mean a strategem of
evasion and accordingly, found that a plan established in 1941, if bona
4 .. . fide, could not bd“a subterfuge -to evade an Act passed 26 years later. The
Court reversed the judgment of the Court of Appeals '

5
-
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MONELL v, DEPARTMENT OF BOCIAL SERVICES : .
536 U.8. 658 (1978)

i

FACTS: . Plaintiffs, a clase of female employees of the Department of

3 the Board of Education brought an action under 42
USC 1983 regarding maternity leave policies, The suit sought inter alia,
back pay for periods of unlawful forced leave. The District Court held
that the acts complained of were unlawful but plaintiff's request for
back pay was denied because any such damages would ultimately come,

from the municipality and would circumvent the immunity conferred upon

such bodies by Montoe v, _P_ap? 365 Us 167 (1961),

The Court of Appeals affirmed holding that the defendants were not
persons under 1983 because they perform a vital governmental function
and have no final say in what ite appropriations would be.« Although
the -court held that named individual defendants were persons even when

sued in their official capacities, they could not be sued because a

damage award would have to be wpaid by a city which was immune from
suit, - ' '

-

ISSUE: Are localgovernmental officials and/or local independent school

boards persons within the meaning of 42 USC 1983 when equitable relief

in the nature of back pay is sought against them in their official
capacities? S .o

’ ~

DigCUBSION: The Supreme Ggurt overruled Monroe v, Pape insofar as it

e that local goverpments are wholly immupe from suit under 1983,
After reviewing the legislative history of the Act and the case law,
the court concluded ghat Congress intended municipalities and other
governments to be included among those persons to whom 1983 applies,

Therefore, ]})cal governing bodies can be sued ‘directly under 1983 for
monetary damages or injunctive relief wherein the action that is alleged
to be unconstitutional implements or executes a policy statement, order,
regulation oxr decision officially adopted and promulgated by that body's
officers, It may be used for~xonstitutional deprivations visited pursuant
to ?'gqverm"éitgll_ custom even though' it has not been? formally approved
through the body's official’ decisionmaking channels and is not authorized
by written law, However, municipalities are to be held liable only
because of action taken-pursuant to some official municipal-policigs,
It cannot -be held liable solely because of "‘an injury inflicted By
one of its employees of agents, '

L S
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UNIVERSITY OF CALIFORNIA REGENTS v. BAKKE

i 438 U.8. 265 (1978)

'

FACTS: The Plaintiff challenged the special admissions program of the Uni-
versity of California at Davis Medical School. which ' was designed to insure
the admission of a ¢épecified number of students from certain minority groups.
The faculty had*devisad a special admissions program to increase the repre-
sentation, of  "disadvantaged" students by setting aside a certaird q‘pber of
seats for such applicénts. The program provided for a separate committee
which reviewed the applications of candidates who indicated that they wished
to be‘“onsiderpd as economically and/ or educationally dlsadvantaged aond to
be considered as members of a minority group (blacks, Chicanos, Asians, and

Anerican Indians). The applicants were then yrated but their’/qualifications
were not compared to those of.the genearal applicants. Although the pro-
gram received many applications from white applicants, none was ever admitted
and in 1974, the committee explicitly considered only those applicants who
were members of a designated minority group, ‘ s

Plaintiff applied for a position under the general admissjon program and was
twice rejected. He filed suit alleging that the special admission program °
operated to exclude him from the program on the basis of his race in viola-
tion of the Equal Protection Clause of the l4th Amendment and Title VI of the
Civil Rights Act of 19%64. ’

The trial court found that the program violated the U.S. and California Con-
Btltptions and Title VI but refused to admit the plaintiff based on his fail-

. lure to prove that "but for" the existence of the special program he would ]

4 have been admitted. The Supreme Opurxt of California held that the Equal Pro- - B
‘ tection Clause of the Constitution required that ""no applicant may be rejected

™ because of his yace in favor of another who is less ‘qualified ‘as measured

by st@§ndards applied without regard to race" and ordered plaintiff admitted ,
to thé medical school based on the defendant's conceded inability to meet
the burden imposed upon it by Franks v. Bowman, namely that even had the
special admissions program,pot been in existence plaintiff would not have +
been admitted. ' ' T

. . ISSUE: 1Is the special admission prgram uficonstitutional and may race be a

/ factor in fashioning admission programs? :

DISCUSSION: ’hﬁaSupreme Court, in a eplit decision, held that the program in:
igsue was unconstitutional and invalid byt that schools were entitled to
take race into account as a factor in their admiseio&\programf

— -

Justice Powell .writing for a majority of the Court opined that the special
admissions program in 1gsue was undeplably a classifigation .based on race
and ethnic background in\ that white applicapts could not compete for all
positigns availabie. Noting that Qhe‘guaraniees of tﬁﬁ 14th Amendment ex-—
tended to "persoms", the.Court stated that "the guarahtees of equal protec-
tion cannot mean one thing when applied'to one individual and something else
when applied to a persoh of another colbr. If both are not accorded the
' same protection, then it 1is not equal.'" Racial and &thnic clasgsifications

. . »
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are subject to stringent examination #nd exacting judicial examination regard-
‘less of whether the classification concerns a discrete or insular group, and
the scope of the amendment extends to all- persons incliding whites. When
State policies touch upon an individual's race or ethuic background, he is
entitled to a judicial determination that tle burden he is asked to bear ,
is precisely tailored to serve a 'compelling governmental interest'. In so
doing it must be shown that its purpose is substantial and that use of the
classification is necessary to accomplish its purpose. The Court . cgnceded
that the State hlas a legitimate substantial interest in eliminating the effects
of identified discrimination but noted that goal was far more '"focused" than
the remedytng of societal discrmination which the'school set &rth as a justifi-
cation for itg special program. '"We have ‘never approved classification
that aids petsons percelved as members of a relatively victimized group at
‘the expense of other innocent individuals in-the absence of ‘judicial, legl slative
or administrative findings...it cannot be said that the government has .any
greater interest. in helping one individual than in refraining from harming
anothers Thus, the government has no compe111ng justification for inflicting
such harm‘"Regardlngdefendant 8 justification of its program for the purpose
of i1mproving health care service to communltles currently underservicad the
' Court held that it had not carried its burden of demonstrating that 16\3;st
prefer members of a particular group over all.other.individuals in order
to promote better health care to these areas. Regarding defendant's suggestion
that it was desjrable to attain a diverse student body, Justice Powell opined
that this goal was constltutlonally permisgible but that "ethnic diversity"
i8 only one element in a range of factgtp a un1ver91ty may properly consider
~in attaining the goal of & heterogeneous student body. The Court noted, with
.7 approbation, Harvard's adm1981on polrtﬁﬁ\whlch took race -into account but
¥ which did not insulate the'ifdividual from comparison with all other candidates
-and ‘whic¢h, unlike defendant's ﬁrggram,treatédéachapplicantas}an individual.
The Court found that inasmuch as theé program in issue involved the use of
- an explicit racial classification and that defendant had not demonstrated
that the challenged classification was necessary to promote a substant1al
state 1nterest the program Was invalid.

«

e

. Accond1ngly, the'Judgment of the Callfornla Supreme Court that the admlsslon
program was unconstitutional was affirmed, and the judgment that race could
not be considereéed as part of an admissions program was reversed.

Y -~
L, 'p ~

ks .

Justlce Brennan, wrfilng for four Justlces, would' Rave found "the deféddant's
_ adm19910n p011cy const1tut10nal:xfthat both T1t1e\ﬁ[and ‘thedk, S. Constitution
-U'..QO not’ prohlblt the remedial use of race. to rectify societfif discrimination
" and in that the school's articulated purpose’ is sufficienly importaht to
justify the use of race- conscious admission procedures where there is a sound
basis far cohclud1ng that minority Undérrepresentation is substAntial ahd
chronic and that the hardship of past d15crm1nat1on is impeding access of

" ‘minorities- to' the med1ca1 school : ' -
o g PECAR . . R . I A )

. ‘“ B . : _ .

T JustlceStevenswrltlngforfburJusticeswasof theoplnlontbat thequestlon of
whether race couﬁd ever be g factor in an admlsslon policy was not in issue.

: % '
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Based on the settled practice of avoiding the consideration of constitutional
issues if the case can be resolved on statutory grounds, thesc justices did
not reach the fssue ‘of the constitutionality of the admission program. They
found, however, that the plaln language of Title VI prohibited the exclusion

of an individual from a program based on race.

-



_FUKNCO CONSTRUCTION CORPORATION v. WATERS

4 - 438 U.§. 567 (1978)'\

; CTS: Threk briCKIAyers brought suit under Title VII alleging racial
ucrimm%ion under the disparate treatment theory epunciated in
McDonnell’ las v. Green and the disparate impact theory set forth
1In Griggs v, Buke Power Company. The District Court rendered judgment
in Tavor of the defendant. The Court found that the defendant's explana—
tion that the lack of experienced and highly qualified br&cklayers could

. _“gesult in untimely work, substantial losses to the employer in addition

+ td the possibility of costly maintenance work in the. future, and the

~ possibility of diminution of ijts reputation JuBtlfled its refusal to
engage in on"the job training or hiring at the gate, The ecmployer
in this case did not maintain a permanent work forcebut insgtead hired
a guperintendent for eéacH job and had him segureé & competent work
force. The supervisor in this case did not accept applicants as such
but instead hired only persons. whom he knew to be experlenced and

L

competent ‘h\t}his type of work,
) . N
& » Two of theblack plaintiffs were not hired although it was conceded that
they were fully-qualified, The thirdblack plaintiff who had worked for
.the supervisqr previously was hired sometime after he had applied.

The Court of Appeals found that the plaintiffs had established a prima
facie case of dlﬂcrxmlnatlon under McDonnell Don_;glas which had not been
rebutted by the employer.

ISSUE: What is the exact scopeof the prima facie case under McDonnell
Do l_xglas and the nature of the extent necessary to rest such a casel

P «
The Supreme Court agreed tt at the proper approach in this case
nunciateq in McDonnell Dougl .s "and that ghe pla'intlffa made out
cie case under the four part test set forth 4n that det:lslon.

tRe r1ma fac1e showlng under McDonnellDouglas w1th an ltimate finding

of discrimination, The Court opined that the Court of Ap

the . ‘rcqu;neme_nt imposed on the employer of showing that hiN g procedures
reasonably relhted to the achievement of a legitimate purpose ) requirement

sthat he use the method which-allows him to consider the quali¥ications of

B the largest number of m{inority applicants. The Court noted that "a prima
" facie case under McDonnkll Doug las raises an mfer_g\ce of discrimination
onT_because we presume these acts, if otherwise unexplapned are more

likely than not based on the consideration of impermigsible factors...

. ,.and we are willing to presume. this largely because we know from our
* ' experxence that more often than not people do not act in totally arbitrary
Sy _'“" . manner, without~eny underlying reasons, especially “in a business setting,
\_ Thua, when 4all legitlmate reasopa have been elininated as possible
ER ' reasols for the employer's actions, it is more likely than not the
@mployer, whom we generally assume acts only with somfe reason, based
~his decision on an impermissible consideration such as race."
IV ' : ' o 34
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A *
The Court also stated that once a Brlma facie case had been eslabllehod
under McDonnell Douglas, proof of a reasonably balanced work Force was
not wholly 1rrelevant to the issue of {ntent though could not conclusively
rebut a showing of discriminatory motivation.

r
[ ! ! * . . - - ‘

| 3 . Y

The Court ramanded the case to thé District Court in order that it properly
address the issue of whether the employer had rebutted pla\mlf[ 8 prima
facié case of discrimination
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. - BOARD OF TRUSTEES v. SWEENEY

w 58 LEd. 23_\ 716 (1378) .

- . oo

A
FACTS: A state college ?):o\fessorii led suit urg Title VIL and the‘Diatrict
N Court entered judgment in her favor, The CouM of Appeals affirmed stating
that in order to rebut a' prima facie showing of discrimination underMéDonnell
Doug las v, Greep, the defendant was required to "prove absence Bf discriminatory
motive." : v
o . ~
_ISSUE: Is it necessary for the emplbyer to prove the absence of discriminatory
motive to rebut a prima fatie ‘case of discrimimation?

DISCUSSION: _The Supreme Court in a 5-4' per curiam cision held that under
McBonneIT Doug las and Furnco the epployer need onlw/'articulate some legitimate,
non-discriminatory rkason"” for his acti§ and need not prove the absence of
‘discrimingtory motives, Inasmuch as the Cour¥ of Appeals imposed a heavier
barden on &\e employer than was warranted, the court remanded for reconsideration
in light of Furnco v. Waters, o .

-
(3

Lo ‘Therdissenting justices asserted that inboth MéDonnell Doug 1as and Furnco, the
Court declared that when a prima facie case of discrimination was_established,
"the burden which shifts to the employer is merely that of proving that he
based his employment "decision an a legitimate consideration and not an illegi-
timate one such as race.'\ The dissenters viewed the terms "articulated" and,
"proved" as interchangeable and asserted that whep an émployer showed that a
legitimate, non-discriminatory reggon accounted for his actiom, he simul-
taneously demonstrated that the a_cﬁon was not motivated by gn illegitimate
factor such- ag. race, '

b4
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v
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~ FOLEY v. CONNELIE

-3

435 U.S. 291 (1978) -

~

-

FACTS: The plaintiffs, in a class action, charged that a 8tate statute
which limited the appointment of * ot:ée troopers . to applicants who are U.8.°
citizend violatad thé Equal Protegtion Clause. of the l4th -smendment. A
three judge DistriTt Court held that the statute was copstitutional, ’

' o »

ISSUE: Can a State constitutionally limit its State Troopers to citizens?

DISCUSBION: The Suprema Court: held tha(: c1tizenship may be a relevant quali-

Fication for fulfilling 1mport:ant nonelective poaltions held by officials
who partlicipate directly in the formulation, execution, or review of broad
public policy. The Court held that a %tate need ounly show some rational
relationship betwe the interest sought to be protected -ahd the limiging
classification. . I%ch as police officers are ed with authority to
exercibe an almost infinite variety of discretionary powe s which can seriously
affect ‘indivi 8, citizenship bears rational delationship to the demands
of the particylar{pogition, and Stqte»m’atr\xmit the performance of such respon-
itizens. \

» R oy
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\}- /LOS ANGELES DEPARTMENT OF (WATER AND POWER v . MANHART
- 135 v.S. 704 (1978 f ,
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m_ﬁ: The employer ndﬂnmstexed retirement dipability, and death benefits
- ts empldyees, ‘The monthly retirement bencflts For men and women of the

’ sagne age, seniority and salary are tqual. The employe determ/ned that in- (
@ asmych as the average female employee will live a fewleavs 1onger than the
averhge male employee, the cost of a pension for the erage retired female
is gréater "thad for the average male, Accordingly, the employer required
female employees to make monthly contributions to the fund which were approxir-
mately 15% hlgher than those of wale employees, . -
The plaintiffs, ‘a class of female employees, filed suit in District Court
praying for an injunction and restitution of excess contributions., The Court
held that the contributiondifferentialviolated Title VII and ordered a refund
of all excess contrxbutlons. The Court of Appeals affirmed,
ISSUE: Is an employer entit’led to requlre its female employees to makdy larger
contributions to its- penslon fund than its male employees because as a¥}lass,

women live longer than men? L/ .
DISCUSSION: The Supreme Court found that Title VII makes it unlawgixi‘"to e
discriminate againdt any individuaf\'with regpect to his compensation, terms, :
conditlons or principles of employment ...because of gex." The Court, noting -
that the statutory focus 'on the individual is unambiguous, stated that it
precludes. treatment of 1»‘nd1v1duals as components of a sexual class, Even
a true generalization about the class is an insufficient reason for disqualify-

ing an individual to whom the geéneralization does not apply. The Court heid\
N tha the lower ‘courts erred in awardlng retroactive relief. While noting that,
¢ - +a presumption in favor. oﬁ retroactive liability which :the Court enuhciated
B in.Albemarle can seldom be overcome, the Court found that conscientious and
T .intell igent ‘administrators of: pension funds may well have concluded that a
L program such as the one ‘in the jinstant case was lawful and that the employer's

: failure to act more sw1f§1y was a sign not of 1ts rec éqlc:;tmmce, but of the

N problem's complexity, Inagmuch as the occurrence of mijor—ynforeseen contin-

- gencies may jeopardize the insurer's solvency and ultimately the insured's
Fx.0" benefits, __t&jrulea that apply to such funds should not be applied ret;roactlvel}" o
PR unless theélJegislature has plainly commanded thpt result, Accordingly, the
Y, Court concluded that the’ grantﬁm of such relief in this case was erroneous, e

- - - . * x
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D STEELWORKERS OF AMERICA v. WEBER
* . 61 LED 2.d 480 (197Q)

) }

FACTS: Defendants Unitedy Steelworkers and Kaiser fMuminum entered into

: - a coilective bargain;f greement covering .the’terms and conditions
¢«  of employment at 15 plimts. The agreement contained inter alia, an
ffirmative action plan désigned to eliminate racial imbalances s in the

work force. Black craft hiring goals were set for each plant equal to

. ... the percentage of blatks in'the respective lotal labor forcee. To
. : enable . plants to megt these goals, on—the—job training progktams were
established to teach unskilled workers the skills necessary to become

craft ‘workers. The plan reserved fox black/ employees 50 percent sof the
openings in these newly created in—plant training programs. Selection

of craft trainees wags made on .the basis o eniority with the proviso

- that at least. 50 pertent of the new trailnees were to be black until
+* the percentage of black skilled craft workers in the plant in question
(1.83 percent) approximated the percentage of blacks in the local labor

force (39 percent). . In operation, several. black applicants selected

for the program had less _seplority than plaintiff.

-

Plaintiff filed suit under ¢itle VII alleging racial glbnrimination.

‘ The District Court held that the plan violated TitleVIIand;mrmaneﬁtly
‘ enjoined defendants from denying whites access to on—the-job training
sed on their race. The Court of Appeals for the Fifth Circuit (2-1)

. ‘affirmed, hqlding that all enploygent pyeferences based upou race, in-

cluding those "preferences incidental bona fide affirmative actiom
plans, violated Title VII prohibitions againet racial discrimination in
employment . - )

7

tarily agreeing upon bona fide affirmative action plans] that accord

" ISSUE: Does Title VII forbid private employers and unjons from volun-—
/:}ovided in the

: Yacial preferences 1n. the manner and for the purposes
- .defendants" plan}

DISCUSSION: The court noted plaintiff's reliance on a "literal" in-
terpretation of wgections 703(a) and (d) of the act 1in arguing that ¥
Congress intended ﬁrohibit all race consclous affirmative action’
; plans. . Plaintiff arg d that since McDonald v. Santa Fe settled that
w Title VIFforbidsx ination againat white employees solely because
' they were whiteg /1t ‘folldwe’ . .that defendant's plan violates. Title VII.
While concedd that plaintiff's argyment is. "not without force,q the
.1t oyérlooks the eignificance of the fact that t

Kaiser pla was viu aré;y adopted by parties'to eliminatetradit
pattqrn8~o gracia egre tion.'

Al tA s . . ) .
*FVggy“, : Holding tha ~ 18 "a “familiar rule that ‘a. thing may be within the
e . letter of the statute and yet not within the statute because not within. -
~ the spirit nor within the intent of its makers," the coeurt turned to the
legislative history of the act. The court found that Congress' primary




O~

[

s

. Y
concern 1n enacting t)ﬁ\rrohxbltlo_agsmst racial discrimination 1n

Title VII was with the plight of the Negro in our economy. The crux.
of the problem was to open employment opportunities for Negroes i

occupations which have traditionally been closed to them. The court
stresgsed a portion of the legislative history which euwphasized the
creation of "an atmosphere conducive to voluntary or local resolution
of other forms of discriminatjgn,'" The court found that the very statu-
tory words ,intended as a spur or catalyst to cause employers andunions
to self-examine and to self-evaluate cmployment practices and to endeavor
to eliminate as far as posslble the last vestiges of an unfor tec and
ignominlouly page Lu’tt?xs ct)uutry slustory, caanot \c ancrpgeted ag an
absolute prdhibition against allprlvatev_oluntary race conscrous affirm-—
ative action efforts to hasten the elimination of such vestijiges.

Looking to tt& statutory language itself, the court opined t‘l.mt had
Congress meant to prohibit all race conscious affirmative action, it
would have provided that Title VII does not require or ermit racially
preferential integrationefforts, Instead, it merely prohlblted requiri

such efforts, The natural inference is that Congress chose not tg forbid
all volyntary race conscious affirmative action, Accordingly, the court
held that Title VII's prohibition in 703(a) and (d) against racial
discrimination dqes not condemn all private voluntary race {onscious
affirmative action plans. The court stressed that it was not~dé¥ining
in detail the line of demarcation between permissible and impermissible

/affirmative action plans. It is enough that the purpose of the plan

irrg‘rs those of this statute and does not unnecessar ly trdmmel the

térests of white employees, i.e,, by requiring thei discharge and
replacement with black hires or by creatidg an absolu bar to the
advancement of white employees. I‘Lhe coxyrt found it significant that
the plan is only temporary in dature and is not intended to maintain
racial balance, but rather to eliminate a manifest tacial imbalance,.
The court concluded that defepdants' plan '"falls within the area of
discretion left by Title VII tov the private sector voluntarily to adopt
affirmative action plans designed to eliminate conspicuous r?al im-
balance in tradjtionally segregated job categories.'" - The judgment of
the Court of Appeals was reversed. " )

-

Justice Blackmun, in a concurring opinion, stated that he shared some
of the misgivings eJ(pressedvln Justice Rehnquist's dissent (see below)
concerning the extent to which the legislative. history clearly supports
the result the court reached, However, he averred that additional
conside*ations, practical’ ang equitable, o’nly partially perceived if
at all by Congress in 196% s\xpport the court's conclusion in this case.

_He stressed practical p oblems in implementing Title VII particularly, -

“that employers mpight face - llablllty to whites for any voluntary pre-
ferences adopted to mitigate the effects of prlor digcrimination against
blacks, He suggested that é\cordmg to pla 1nt:1£f 8 reading of Title VII,
even a whlsper of emphasls on minority recruiting would be forbidden,

" He paid lip sexrvice to the theory under which those who had committed-

"arguable violations" of Title VII should be free ,to take reasonable
steps without fear of liability to whites. The advantages of this

N [
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) the composition of the employer's work force 1s compared to the compo—
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approach are that it responds to a practical problem not anticipated
by Congreas and it draws predictability from the outline of present 1aw

‘and clearly effectuates the purpose of the Act. Regarding the court's

opinion permitting action wherever the job category iss traditionally
segregated," he notes that the sources cited define ".t:raditgonally segre-
gated" as involving a "docietal history of purposeful exclusion,of
blacks from the job category,” resulting in a pefpistent disparity
between the proportiom of blacks in the labor force and the proportion
of blacks among th&e who hold j\?}_)_e within the cafegory." !

He found this broad apprgach ‘disturbing inthat the Congress that passed
Title VII probably thought it was adopting a principle of n ndiscrimi-
nation applicable to both whites and blatks, Justice Blal%nun stated
that the court'p approach differed fromthe "argysble violation" theory
in‘the followimyg respects: ﬁ"

i (IMea ures an individual employer's capacity for affirmative
actionsolelyin Eerm?of a ptaj(istigal disparity; the individual employer
need not have engaged indisdrimipatory practices dnthe past. He con-
cluded that in practice the difference in approach might not be’that
great. Furthery to make the "arguable violation" standard wprk, it
would have had to be set low enough to permit the employer to pkove it
without obligating himself to pay a damage award. .

)

(2) The court's theory permits an employer to redress disctiminatién
that lies wholly outside the bounds of Title VII, e.g., pre—act dis-
crimdnat:ion. . Further, in auauming‘ rima facie case-under Title VII,

sition of the pool of qualified workers. Under the court's standard
concerning segregated jogb categorigs, that pool will r flect the .effects
of segregation and will permit a comparison with the c mposition ‘of the
work force as a whole. ; . :

\/?/xst'res_ged the equity of permitting emp loyers to ameliorate the: effect

S

-

’”

~

f pastl discrimination for which Title VII provides 20 direct relief.
He no the temporary nature o the program in questionand that Congress

could alger Title VIIif the court had misperceived the intent of the act.-

/

Chief Justice Burger, dissenting, found .the court's judgment -to be con-
trary to the explicit language of the statute anl drrived at by *means
wholly incompatible with long established principles of Sféparat:'ion\ of
powers. He stated that the court, under the guise thutory congtrucH
tion, has effectively rewritten Title VII to achieye whht it ,regards
as a desirable result. It has amended the stat. g td do precisely what
both its dponsors and its opponents agreed the statute was not intended
to' t_l_o."l'tle plain lapguage of the statute prohibits that which défendants
have don '..'al‘he'sta&ixte was conceived and enacted to make dis\crir%i_natio'n
against any individual illegal and voluntary compliance will pot be
achieved by permitting employers todiscriminate against.some individuals
to give preferential treatment to others.’ -

¢\ _. 41 ‘t’ . ‘ ) . '.‘\
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Jubtice\;Rehnquist, in*a diesenting opinion, stated that the court's 3

de%,isioﬁ repres)enrs a dramatic- and\ unremarked switch in thd court's
interpretation df Title VII which he characterized as Orwellian. He
asserted that the operative sections of Title vt prohibit all racial
discrimination and prohibit such dipcriminatiop whether the covered
“individual is bla® or white. Citing Griggs, McDonald, and Furnco,
he stated that the court has never wa\rg‘rea in its understanding that
Title VII prohibits all racial Jiscrimination. The court's newly dis-
covered "legislative history!' leads to a ¢ouclusion directly contrary
to that compelled by the legislative history ‘which the court had pre-
viously chgracterized as '"uncontradicted." Because of the cpprt's de-
‘cision, an employer is free .to discriminate on the basis [\X\ace and
"tramme]l the interests. of white empIOybé{;" in favor of black &mployees -
in order to eliminate !racial imbalance." Specificﬁlly,’}ﬁ asserts
that 703(a) (d}»'and (j) are consistent ‘in their prohibitioll against
granting preferential treatment based on race. Analyring the legis-—
lativy history in great detail, he congluded that 703(j), which stated-
that the act is‘not to ? interpteted ''to require any, employer...to
grant preferensial treatmént to any individual or to any group..." based
on race was specific&lly included in the act to counter the objection
of congressmen that Title VII would permit racial baYanding and pre-
ferential treatment. ‘Not one congressman suggested during the 83 days
of debate that Tjtle VII would allow employers voluntarily to prefer
racial minorities over white persons. Contnary to the court's ifter=
pretation, 703(j) /is not directgd to employers but to Fedgral agencies
and courts who would ultimatt}y interpret the act - this to allay the
fears of some members of Congress that its intent to prohibit all racial.
preferences wouldybe mipéonstrued. Justice Rehnquist noted that con-
trary to the major -ty'g/c;es_cription of the plan in this case as '"volun-
ary," Kaiser actefl upder pressure from the Officg of {éderal Contract
€ompliance in implementing its quota prdgram. The court is thus, invoking
the very proyt nf’the act meant to bar such pressures to insufate them.

€ stated that reading the language of Title VII against the background
of its)legislative, history, one is led inescapably to the conclusion
that Congress fally undedstood what it was saying and meant what it
saidy Section {703(j) did not mention voluntary discrimination per se

" because it is pla\inly prohibited by 703(a) an3d (d). He cites 703(i),

granting immunity¢ to certain types of preferepce for Indians to show
that Congress could have and knows how to draft flanguage suited to create

y

“racial preference. : / : N

~ ]

: . /
Concluding, he said that there is perhaps no device more destructive//
to the notion of equality than the quota. "Whether described as 'benign -
discrihination' or 'affirmative action', the racial quota is nonetheless
ALreator of castes, a two-edged sword that must demean one in order
“to‘prefer amother. In passing Jitle VII, Congress outlawed all racial
discrimination, ftecognizing tWat- no discrigination based on race is
benign, that no action disadvantaging & p:}son because of his ¢olor
is affirmative, Wieff today's holding, the court introduces into Title .
‘VII a tolerance for thevery evil that the law was intended to eradicate
without offering ev®n a clue as. tojwhat the limits on that tolerance
may be." 9( ' -

4
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' - ' h U.8, Supreme Court -
s " NEW YORK C}TY TRANSIT AUTHORITY v. BEAZER )
\ - " 83 1, Ed 24 587 (1979) " .
., . b N - |
_ . . F'AC'fB! The Ngw‘fork City Transit Authority (TA) refused to employ persons .
' who use mathadone. Plaintiffe filed suit challenging this practice. The
} District Court found that this policy violated the Equal Protection
Clause of the 1l4th Amendment. JFhe court found that the policy had no

rational relationship to a State interest because substantial rumbers

ST of 'me'thadona---uoora'—-are:-6ap_able —of--_—perfq‘rﬁli:rxgT many-of the jobs at theTA —
' " and {ssued injunctive ralief with a provisp that the TA tould exclude
7 such employees. from seusitive positions. In addition, the court found
- disparata impact against blacks and Hispanics in that 81 percent of TA
) emp’loyoes_referrod‘ for suspacted viclation of its drug rule were black oy
Hiapgrixlc and_62 to 65 percent of methadone maintained persons in New York
.ayx/b acks orl*s nice. The court found that the policy was not busipess
felated and held that Title VII had been violated. (The court found no

spacific intent to discriminate against these minority groups.)

Tha Court of Appeals affirmqd on constitutional grbounds and did not address
the statutory 1issue. :
* .
ISSUES: Do the statistics of record establish a prima facile case of
discrimination? Does the TA's claspification violate the Equal Protection
Clause of the 1l4th Amendment?
: ~

o DISCUSSION? Iiegardi.ng the Title VII issue, i}e/ﬂupreme Court found that

-

fhe statistics relied on did not establish a/prima facie case of dis—
crimination. That 81 percent of these empldyees suspected of drug use

were black or Hispanic tells nothing about the racial composition of
employees suspacted of using methadone. Ndr .does the record disclose
information abgut'the number of persons dismissed for using methadone.
Regarding §q,.ztatiatic that 62 to 65 percent of methadona users in the )

Neéw! Yor Area are blacks or Hispanics, the court found that this did .

not reveal how many of those sought work at the TA and reveale‘c} little

about ‘the class In question. {he court opjined that inasmuch as the

- - statistice dq not inc¢lude par,icgpan'ts .in private programs, it tells .

o ngthing n_bou/t’ overall disparity of users in the population. The co?,l:

Y " held that the Weak statistical argument .failed to prove a prima faCie
"y case of di jcrimination but that even were a prima facile cagse to be

as;ﬁ;}/’l};'was rebutted by the TA's demonstration that 1its marcotics.

ru 4' job related. Since the posstbility of pretext was precluded by
thé District Court's finding of mo racial animus or bias on the part of
the TA, there was no bagis ﬁo\foncluding that Title VIT had been violated.

R S Turning to the constitutional issue, the court held that only when

I governmental unit adopts a rule that hab special impact on legs than aﬁ

o * persons does the question‘of Equal Protection arise. In this case, the

' ' .court found that the restriction on drug use applied to all employees

- yf&pplic’ants.' . Plaintiffs do not question the validity of a specia /
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or uaeri of .narcotice; rather t'hey feel that they should not be -
W8 red by that classification, - Yet the record shows that there are
Wlfferences between methadoune users and those who use no narcotics of
any kind, Nodetheless, indefending the District Court's ruling, plain-
‘tiffs concedethat some special rules for methadone users were acceptable
(i.e., one year 'in treatment), In other words, the District Coyrt recog-
nized that disparate treatment’for methadone users was permispible yet .
! required additional-and more precise rules!for this class, The Supreme
Court found that TA's drug policy was supported by the legitimate inference
that as long as a treatment program continues, a degree of uncertainty
regarditiy pcuorrp'ance existg. Therefore, the court concluded that it is
a rational policy to accept employees after treatment rather thanduring
treatment, The court found that even if this poliecy were unwise, that
. conclusion would concernmatters bf personnel policy and does not impinge
on the Equal Protection clause, ' The court fever_aed the judgment of the
Court of Appeals.

The dissenting juatic!s stated,/ltha plaintiffs had made out a prima facie

case by proving that about 63 p#rcent‘of those uging-methadone in New York
—\City are bl or Hispanic and ‘that only about 20 percent of the relevant

population: ngs to one of -those groups, The disseunters would accept

the statistical showing as establishing a prima facie case of disparate

impact and would conclude that defendant did not showthat its rule re-

sulted in & higher quality labor force or an@Other job related purpoge= "

as required by Griggs.

K

Regarding the Equal ProtectionClause, the dissenters opined that the igsue
is the rationality of placing successfully maidtained or recently cured
methadone users in the same category as those attempting to escape heroin
addiction or who have failed to do so, rather than in the category of the
general population, That 20 to 30 percent.of metha&one ugers are un—f .
successful after onme year on the program does not justify the blanket

. exclusion of the entire group, -
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.rendered” judgment_in his favor.

. U.8. Sgﬁreme'Court
VANCE v. BRADLEY -
\ 59 L Ed 2d 171979)

Q

retirement e 60.-Those personnel covered by Civill fervice retirement
now flice no mandatory retirement age. Plaintiff challenged his forced
retirement on Equal Protection grounds and athree'judge District Court

88UE: Did @ﬁgréss violate the Equal Protect’ti'on Clause by requiring
, reti

Yemont at age 60 of Federal employee® covered by Foreign Service
retirament and disability systems - but not those covered by the Civil
Service retirement an%bility system?

DISCUSSION: The Supreme Court noted that the District Court and <11 parties .
agreed that the issue should be adjudicated under the standards sel forth
- in Massachusetts Board of Retiyement v, Murm and thus, that the provision

should be held valid 11t is ratlonally relgted to furthering a legitimate

State-interest. The defendant axguéd thgt one of its legitimate goals is
to recruit, train and ensure the professgion petence as well as the
mental and physical reliabilit the corps of pbblic servants who hold

positions under difficult and dangerous couditions, " pefendant claimed
that compulsory retirement furthers this objective by creating predict-
gble promotion oPPOﬂ&Si?gs’ ‘wlays spurring morale and stimulating su-
perior parformandgy. dition, the rule removes - from the s ce
those who are sufficipntly old that: they may be less ‘equippad or geady
than yoynger people /to face the rigors of overseas duty. The urt

opined that the District Court eFted in characterizing® the purpose’

of the act as 'racruiting @nd promoting younger.people solely because
of their youth...", an action which i8"...inherently discriminatory and
cannot provide a legitimate basis for the statutgry yule." The €ourt

. found that Congress was intent not on recruiting youth' qua youth byt on

stimulating the highest performanceyby assuring the opportunities: for
promotion would be available despite limitations on the number of posi-
tions in the service. "Aiming at superior achievement can. hardly be
characterized as illegitimate..." The court found that Congress could

" reasonably “have set higher standards for the Foreign Serviee than the

Civil Service and overturned the DigtrichC‘ourt'a_ efusal {6 accept
this exexcise of Congressional judgment as vAlid. The court alsd ‘eradited
defendant's contention that Foreign Service duty was difficult and often
hazardous and that Congress had rational grounds for setting a retirement
age to insure the vitality of its employees and their successful per—

formance under such circumsca_n% Although the court conceded that the
claspification was to some extent

' xtefit under and overinclusive, it held that
perfection is by no means required. Although individual Foreign Service

employees may be able to perform past age 60, this does not invalidate

the provisionof the act, if as the District Court was willing to assume,
age brings increasing susceptibility to physical diffic‘u”l’ties.- -The court

1
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e held that.the plaint#£f had failed to convincingly demonstfate that the
legislative facts on which the classifigation was based could not reason- .

*"_‘ ably be conceived to be true by the governmental decisionmaker. Accord- .

ingly, the judgment of the District Court was reversed.

N - ks .
Justice'Maéghqll,”in a dissent, ‘would vreguire proof that the Fonpign

Service mandatory retirement provigibn serves important governmental . ’
{ " . objectives and is substantially related to .achievement of these objec—
Y . tives. Finding that plaintiffs have successfully challenged the govern-
f  .ment's central premise that the press of foreign service duties diminishes
N - ‘the competence of older, employees to perform their jobs he would have -
. affirmed the District Court's judgment. .
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+ U.S. Suypreme Court .
| | -AMBACH v. NORWICK -
\ " . 60 L Ed 2d 49 (1979)

. ‘ T " 1.

FACTS: Tha New York State Educstion Law forbids certification as a public |
school teacher of any person who 1s not h citizen of the United States
unless that personhas manifested an intention to apply for citizenship.
Plaintiffs met all educational requirements set for certificatidh as a
teacher but consistently refused to seek citizenship although they are
“eligible. Their applications for teachrﬁ"ﬂart’ificstes were denied and
plaintiffs filed suit ‘to enjoin enforcement of the provibions of uhe 1aw.
Athree judge Distriét Court held that the provisioh discriminated against «
aliens in violation of the Equal Protection Clause of the l4th Amendment o
Specifically, the Court held that the statute was overb¥oad in that
it exclpded .all resident aliens from all teathing Jobs regdrdless. of
the subject to be t:aught the alien's natfonality, the natuze of h:ls

- relationship to this country, and -his willdngness to substitute some
other sign of loyalty to this natibn's pol:lt;:lcal values, -

ISSUE: May a State, consistent with the Equa) ProtectiQn Clause, refuse
to employ as elementary and secondary school teachér alans who are
"el:lgible for citizenship but who refuse to seek naturaliza on? -

DISCUSSION, The Supreme Court (5-4) noted that it has struck down .o

: _ statutory classifications which have uncont_ititut:lonally infringed on an
¢ . allen's right fo work for a living in the, common occupations:of the
- comminity.' At the same time, the Court has recognized a greater degree
o of latitude for the States when aliﬁns were sought to be excluded from
A ~-' . public employment. The couf't ‘found that over the years, it has not
2o . -abandoned the, general principle that some State functions are so bound
up with the operatign of the.State as a govermnental entity as to permit

the exclusion from*- those functions of. all persgons who havé not become
a part of the process of self government. Where positions involving
participation in the formulation, execution, or review of broad public
poligy Functions are involved, the exclusion of aliens would not involve
as demanding scrutiny from the courts as other posifions. In Foley wv.
Connelie, the court a‘i)plj,ed the rational. basis standard to uphold the
o . exclusion of aliens from “the ranks of a police force. The rule for
. governmental functions, which 18 an exceptign to the general standard,
- _ rests on the motion that the distinction between citizens and aliens

. which 1s ordinarily irrelevant to private activity is fundamental to the
definition and government of a State. Public education, like the police'

qfunction, fulfills a most fundamental obligation of government to 1its

5": "o~ o+ constituency and ‘the 1importance ofpublic schools in the preparation of
A " individuals as. citizens has long been recogniged. Education is: perhaps
oo~ -+ . the most important function of State and local governments, Ald public
D school . teachers ‘and not just thosb&r":usponsible for teaching cobgses

o directly related to government histo and civic duties should help

fulfil*l the function of influencing student attitudes toward government .
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The -court held that pubtit gchool teachérs come well withip the govern-
Y mental function principle recognized by the court, ThereTore, the
Constitution requires only that -a citizenghip requirement applicable
- to teaching in public schools bear a rational relationshipto a legiti-
’ndte State interest., The legitimate interest herd is that the restriction

- -

‘fw' \imposed applies only to those who have demonsit rated unwillinguess to

obtain citizenship. Theprovisionof the lawbearp arational relationship
L to this interest, Accordingly, the judgment of the District Court pancl
o rs. reversed, -

A The digsenting justices, -citing Foley v, Connelie, found H}\at the key. ~
issue is whether the employee partictyated directly inthesformulation,
exegulion, or review of broad public policy. The New York law in quev:ioﬁ
sweeps indiscriminately dnd is not narrowly confined nor precise in 1ts’
‘application, Further, it is, irrational inthat a citizen les§rqualified
~and less familiar with the subject matter can be hired but a well-
qualified noncitizen cannot, The dissenters found It difficult to
understand hgw the court could differentiate this holding and its previous
holding perfiitting redident aliens to become lawyers. The dissenters

. would have affirmed the ruling of the Distr%&t’ Court.
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» : X .U.S. Supremg Court o . -
)r- S - OSCAR MAYER & COMPANY v. EVANS ’ \:<;
'. : - 60 LEd 2d 609 (1979)
. - A ‘
: FACTS: .Plaintiff, who was involuntarily retired, filed notice of intent
T with the .U.S. Department of Labor to file sult under the Age Discrimi-
: nation inEmployment Act (AUEA). Plaintiff asked .the Deparxtment whether )
. he was required to file a complaint with the appropriate State agency

before commencing sudt in Federa}'court nd veceived a negative reply.
e - -Plaintiff, -1{\1-fac-t,--fi-l—ed..‘suit.in District Court and the defendant moved
' - . to'digmiss hifttomplaint;dn the grounds that he did not.raise his com—

plaint at the State ‘J\qu],;..' The District Court denied the mqtion to dis-
. RS :

miss and the Courtuof Appeals affirmed.

L ISSUES: (1) Must'a pi"aint:‘iff bring his complaint of age discrimination
. before the appro riate State agency before filing suit in Federal court? A
_. '.'f}' (2),:1f so, must the State proceedings be commenced wj,/{hin}he t:iWimits :
[ se’t’: forth in the State regulations? / - -
, , DISCUSSION: The Supreme <’Court:, noting that the question of étatutory .
i / construction in this instance was close, held that a plaintiff was required
v to resart to-.State administrative proceedings before filing suit in
Federal court. The.court reasoned that section 14(b) of the ADEA was
P patterned after ande was virtually in haec verba with section 706(h)
of Title' VII. The .court found that Congyess had intended to .8creen
- from Federal courts those ' .problems o?civil rights that could be
i settled to the satisfactionof the griefantin a voluntary and localized
“’ . manner and, therefore, intended to give the State a 1imited qpportunity
to resolve problems of employment discrimination. Because §tate agencles
cannot even attempt to. resolve discrimination complaints not brought
to their attention, section 706 has been-interpreted to require resort
_ " to appropriate State proceedings, where ‘they exist, béfore bringing
" guit under Title VII. The <court found that the ADEA and Mtle VII
4 have a common purpose and because of th¢ similarity of lanquége and
_inasmuch as the legislative history in&ic}teh that the source of 14(b)
and the ADEA was 706 of Title VII, the court concluded that prior
resort to State proceeddngs is required. - ’j ‘

~ The plaintiff claimed tifpt since his faflure to file an-administrative ‘o
o complaint was due to incorrect infdrmation by the Department of Labor,
" / his tardiness should be excused. "The' defendant argued that the State
_ statute-6f limitation for £f1ling an adiinistrative complaint had run and,
~ . » 'therefore  Federal jurisdiction is barred. The court found that both
' argument ssed the mark. Section 14(b) requires only that grievant N
commence State proceedings. Nothing required him to commence them within -
g the ‘time period. allowed by - the State in order tod preserve a right of . .
ot ‘“ action in Federal court under the ADEA, After such a State proceeding'
h ' - 18 commenced, whether timejy or not,\Federal litigdtion may pe brought -
| after 60 days. (This 1s also the prevailing interpretation of TitleVII “¥
o o by the eourts and EEOC.) The court found that this construction \18 fully
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ctmsistent with the ADEA's remedial purposes and is particularly appro-—

priate in a statutory scheme in which laymen, unassisted by traiged
lawyers, initiate the process.

-

The court .reverseq the jhdgmen& of the Court of Appeals afd remanded
with instructions that the Distrift Court hold the case in abeyence until
the plaintiff complies with section 14(b),

Foyt justices would have dismissed Lhé‘complaint because plgintiff had

- nefer resorted toState remedies as is required by the ADEA. They would
T i(’ nol"\issue what thé¥ characterized as an advisory opinion om\the second
issue, S ,
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U.S5. Supreme Court
DAVIS v. PASSMAN N
60 L.Ed. 2d. 846r(1979)

0

My
FACTB: Defendant, ;(bngressman,terminatedplaintiff his deaputy admin—
istrative assistaqt in a. letter which stated in pertinent.part that
aithgugh plaintiff was an "able, energetic and very hard worker'" he had
concluded '"that 1t was essential that the understudy to my Administra-—
tive Assigtant be a man."

Plaintiff filed suit inDistrict Court alleging that defendant's conduct
discriminated against her on the basis of sex in violation of the
5th Amendment. She sought damages in the form of backpay. Defendant's
motion to dismiss for failure to state a claim because the law afforded

no private right of actfon for her allegation was granted. A panel of

the Court of ppeals (5th Circuit) reversed but the Court of Appeals
sitting -en ban¢, reversed the decision of the panel and xuled for the
defendant.

ISSUE: Can a cause of action and g damages remedy be implied directly
under the Constitution when the Due Process Clause of the 5th Amendment
is violated?

’ . P
DISCUSSION: The Supreme Court re;ffirmed its earlier holdings -that the

Due Process Clause of the 5th Amendment forbids the Federal governmept
from denyimguequal protection of the law. To wféhstand scrutiny under
the Fqual Pratmction componentéﬂfiﬁﬁeDue'Process Clause, classification
by gender muat serve-important governmental objectives and must be sub-—

“stantially related to the achievement of those objectives.. The Equal

Protectidn component of the Due Process Clause thus confers on plaintiff
a Federal constitutional right ‘to be free from gender- discrimination
which cannot meet these requirements.‘_ , D ¢

'3

Jhe court: nex&»eddreseed the quesfion of- whether plaintiff has a cause

f action. to assert this right. While Congress, in creating statutory
rights, may.determine who may enforce them and,;hus, who has a cause of
action, the .Gongtitution does not "partake of-the prolixities of a
legal. code.,gCi)t speaks instead with a majestic simplicity." One of
its 1mportamtobjectives 1ethedesignation of rights, and the judiciary
ig clearly discernable as the primary means through which these gights
may be enforaéed. In the absence of a textually demonstrable constitutional

. commitment.of an issue to a coordinate political department, the court
will presume that .justifiable constitutional rights are to-be enforce

in the courts. The very essence of civil liberty conmsists inthe right

- of | gverx“indkviiual 't¢ claim the protection of the laws whenever he

reqeivesanjnjury. The’ courtconcluded thatplaintiffis an appropriatzj
party to invoke thegeneral Federat question jurisdiction of the Distric
Court to seekreliefand thatshe therefore, has a cause of action under
“the 5th Amendment..

hh N



The court next addressed the question of whether a damage remedy is an
appropriate form of relief in this type of case. The court found that
historically, damages have been regarded as the ordinary remcdy for an
invasionof personal interests in liberty and that 1t would be judicially
manageable here because this case presents an igsue without difficult
questions of valuation or causation, Furtherylitigation under Title VI1
hag given Federal courts great experience in evaluating -claims for back-
pay due to 1llegal sex discrimination. Also, since defendant ha# retired,
equitable relief inthe form of reinstatement would be unavailing., The
court held that the Title VII provision excluding Congress from liability
for discrimination leaves undisturbed whatever remedies plaintiff might
otherwise possess.

-

£ -

The court reversed the decigion of the Court of Appeals sitting en banc

and remanded for considdration of whether defendant 's conduct was shielded

by the Speech and Debatp Claus?™of the Constitution.

Three justices dissented stating that "A Member of Congress has aright to
expect that every person on his or her staff will give total-loyalty
to the political position of the Member. This may, on occasion, lead
a Member to employ a particular personon a racial, ethnic, religious, or
gender basis, thought to be acceptable to the constituency represented,
even though in the other branches of government or inthe private sector
such selection factors might be prohibited." Separation of powers dic-
tates that until Congress legislates otherwise as to eyployment standards
for its own staffs, judicial power in this area is circumscribed. The
intimation that if defendant were still a member of Congress, aFederal
court could command him on pain of contempt to re-employ plaintiff
repregsents an astonishing breach with the concept of separate, coequal
branches. These justices would have affirmed. '.

One justice, joined by one of the above-mentioned dissenting justices,
would have remanded to the ‘Court of Appeals with,directions to decide
the Speech and Debape Clause issue and would not have reached the issue
concerning a private cause of action undet the Fifth Amendment,

: 4



* U.S. Supreme Court
' PERSONNEL ADMINISTRATOR v, FEENEY

Ty

+

FACTS: Plaintiff challenged als violative of the Equal Protection Clausé

oF the l4th Amendment the Massachusett’ Veterans Preference Statute’

under which all veterans who qualify for State civil service positions
must be considered for appointment ahead of any qualified nonyeterans,
Plaintiff alleged that the absolute preference formula inevitably operates
to exclude women from consideration,
A three—judge District Court panel (2-1) found that the absolute preference
afforded by th& Act had a devastating impact on the employment oppor-

+ tunities of wWomen. Although it found that the goals of the preference

g

v

. Clause of the lith Amgtndment? 2

were worthy and legitimate, and that the legislation had not been enacted
for the ‘purpose of discrimination against women, the court reasoned
.that its exclugsionary impact on women was so severe as to require the
state to further its goals through more limited forms of preference.
Oun appeal, the Supréme Court remanded for further consideration in light
of Washington v. Davie and the District Court reaffirmed its original
Judgment ) : :

b

_ ISSUE: Does a statute which gr'an_te an absolute 1irfetime preference to

veterans discriminate ggainst women in violation of the Equal Protection
+

DISCUSSION' . The Supreme Court found that v erang' hiring. preference

 has traditionally belen justified as a measure d&Qigned to reward veterans
- for. the sacrifices that they made to the nation, to easd the transition

¢
from m;htary ‘to civilian life, to encourage patrlotic service and to

attract loyal and disciplined people to c1v11 Qerv1ce occupatlons. The

court noted that the Act definés the. term "veterans" in gender-neutral
language. Woma_pveterans ‘have -always been “entitled to the preference and
.the-benefits of the statute have always been extended to women who served
in unofficial auxilliary units. _ -

'I‘he court, statéd\tha the Equal Protection Glause of the l4th Amendment
does not take from the Sfates all powers of classification, The calculus
of effects; the manner in which a particular law reverberates in a
society is a legtslatlve and not a judicial function. Certain classi-
flcatlons, however, in themselves provide reason to infer antipathy.
Classifications based on gender have traditionally been the touchstone
for pervaswe and often subtle discrimination., Such class1f1catlons
must bemar a close and substantial relatxonship to important governmental
objectives. Although publi¢ employment is not a constitutional right,

any State law overtly or covertly deslgned to prefer males over females

in publ‘lc employment would require " éxceedmgly persuasive Jus\ti fi=,. '

cation" to wuhstand a constitutional chal lenge under the Etmél Pfotec‘tton
Clause. - L

+ . . ¥
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When a statyte which is gender-neutral on its’ face is challenged on
the grounds that its effect upon women 18 disproportionately adverse,
a two fold inquiry is appropriate; (1) whether the statutory classifi-

cation is indeed neutral on its face inthe sense that it 18 not gender

based; and (2) if the classification is not based on gender, whether
the adverse effect reflects invidious gender-based discrimination, Al-
though impact provides an important starting points purposeful dis-
erimination 18 the condition which offends the Constitution (Washington
v, Davisg). Plaintiff conceded that state hiring preferences for
veterans are not per se invalid and the District Court found that the
preference was not a pretext for gender based discrimination.

The court found that the 1mpact of the stafute did not signal a lack
of neutrality in that women veterans were always $ncluded and signifi-
cant numbers of nonveterans were men who were algo placed at a dis-
advantage, Too, manywmen are affected bytju3AcL to” permit the inference
that the statute 18 but a pretext for excLudlng women, Further, the
court found that the legitimate,” non—-invidious /ﬂrposes of this type
of law are clear. ‘ ‘
1

Plaintiff contended that the statute runs afout of the Constitution in
that'a person (or legislature) is presumed to intend the natural and
foreseeable consequences of hisvoluntary act, The results of the statute
in harming women inevitably follow from:sh

responded that dlscrlmlnatorypurpose1mp1198 more than intent as viola-
tion or intent as awaren®ss of consequenge®, It implies that the decision-
maker selected a particular course of action because of its adverse
effects upon an identifiable group, ) Here, there 1s a preference for
wveterans of either sex; not men. over womed.!.

'} -

The court reversed the judgment of the District Court.

qu Juatices d;saented, fin¢1né that a leg]slﬂtlve actlorlto advantage one
'jgrpup dqes’’ not qxelude thé possﬁblllty ‘that it also lntendq to d1s—

advantage others. The crltlcallnqulry is whether an illicit consider—

.ation had an appreciable role in shaping the enactment. Since reliable

evidence of subjective intent is seldom obtainable, resort to inference’

based on objective factors is generally unavoidable, Adverse impact on
women in this case is indisputable, Accordingly, the burden should
rest on the State to prove that sex—based considerations played no
part in the legislative scheme. Here that burden was not sustained.

&he diséenters noted that until 1971, the State exempted from'operation
of the preference any job "especially calling for women” and that this
created a gender—based ‘civil service hierarchy with women at the lower

‘rung8., This‘scheme refledts 'a perpetuation of the archaic presumption

about women's roles which the court has held to be 1nva11d The dis-

‘:ﬁeeh&ers'wodl@ find ;that the mere recitation of a benign purpoge. cannot:
" in and of itself, ins laq%’]eg@slatlve classifications. frgm constjtu—
tional 'scrutiny hnd that inthiy case, the State has failed to establish

sufficient relationships betweén its objectivgs and the manner chosen

to effectuate them, .
\ \/ 6,5
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e statutory scheme. The court



‘v, S Supreme Court

o
GIVEAN v. WESTERN LTNE CONSOLIDATED SEHOOL DISTRICT
38 1. E? 2d 619 (1979)
\ FACTS: Plaintiff was dismissed fromhaer teaching position. At the time
_ of her termination the defendant was the subject of a desegregation
": : order entered by a U.8. Pistrict Court.

‘//\\\ ‘Plaintiff intervened in that action seeking reinstatement on the grounds
that her dismissal infrihged on her right of free speeach secured by the
w—=--- - -~ 1st -and--l4th Amendments to the U.S§, Constitution. (Plaintiff had had a
series of private encounters with the school principal in which she had
questioned employment practices which she thought were discriminatory.)
: : . .
: ) . The District Court hef’d that the primary reason for the school district's
failure to renew plaintiff's contract washer criticism of the polifies
of the school district and ordered her reinstated.
The Court of Appeals for the Fifth Circuit reversed on the grounds that
the 1lst- Amendment did not protect opinions which were expressed in private
* to the school priacipal. The court found that there is no constitutional
right to "'press even 'good' ideas on an unwilling recipient." .
- ISSUE: 1 private conversatxon w1th an employer protected vpéech under
N the 1st amendment? . o : -
DISCUSSION The Supxeme Coutt, not;ing that ‘the flrbt amendment fOrbids_
the abrldgment of 'freedom of ' "apeech, -held that neither _ the amendment
itself nor previous court decislons indacate,that this freedom is lost
to the pubh? employee who arranges to communlcate privately with his
employer rather than publicly. The court ‘rejected the notion at the
principal was an "upwilling recipxenc")of plavnnff’q‘\q
that he .had “invited her. into his office. "'Thb ‘coburt reaffirmed its
holding,in "Mt. . Healthy City Board of Education v. Doyle, 429 U.S. 274
(1976), that the fact that conduct proEecteJ by’ tﬁe Ist and }4th Amend- -
ments played a "substantial" part in a decision 'not to rehire does not
amount to a condtitutional violatio justlfylng remedial action. The
" court held that the proper test is %o permit the defendant .to show ‘by”
' a preponderance of the evidence that it would have reached the same
' decision even in the absence of the constitutionally prohibited conduct.
Inasmuch ag the Distrigct Court found only that the-plaintiff's criticism
was the primary reason for her dismissal, the court remanded for a.
: determination of whether plamnff would have been d1sm1ssed but for
. Vo the illegal conduct: "-.‘.i; e :\ . ,x\. N -
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U.S. Supreme Court
GREAT- AMERICAN FEDERAL $AVINGS & LOAN v, NOVOTNY
60 L.Fd~2d 957 (1979)

FACTS: . Plaintiff, Secretary of-a.Savings and Loan Association and a
member of its Board of Directors; alleged that the association inten-
tionally and deliberately embarked upon and pursued & course of conduct
the effect of which was to deny female employees equal employment oppor-

e ™ tunities. Plaintiff further alleged that whep he expressed support for
female employees at a board meeting, his connection with the association
was abruptly ended (he was not re—elected as Secretary, he was not
re-elected to the boafld, he was fired).

Plaintiff filed a complaint with EEOC under Title VII. After receiving a
right to sue letter, he brought suit under Title VII and in addition,
claiming damages under 42 USC 1985(c), contending that he had been injured
as the result of a conspiracy to deprive him of equal protectlon and equal
" privileges and 1mmun1ty under the law,
The District Court granted defendent's motion to digmiss. The Court of
Appead’s for the Third Circuit sitting en banc, reversed holding that con-
spirdcies motivated by an invidious “animus against women fall within
1985(c) and that Title VII could be the source of a tight asserted
in an action under 1985(c). ‘ . .

\]

-

N ISSUE: Is a person injured by a conspiracy to violate section 704(a) of
o Title VII deprived of the equal protection of the laws or equal privileges

and immunity under the laws within the meaning of 1985(c)

RO DISCUSSION( The Supreme Gourt (6-3) held .that sectiod 1985(c) provides no .
substantive x rights itself, but merely prov1de8 a remedy for violations. of
the right it designates., The court held that in passing Title VII, Congress

set fo¥th a comprehensive plan providing for administrative procedures,

time limits, and remedies, -specifically, injunctive relief and back

pay. The majority of the Federal courts have held that the act does

. .. not allow a court to award general or punitive damhges. If a violation
..-,j-,_of Txtle VIJ; .could be asserted through 1985(0), 8 cOmplamant could
3 et call of those \detaxled and speclfxc Qrovinons of '

..’.-“‘_}"‘Fcbuld”ﬁemand 8 :
- PEocess which'. playe such a crucl,al Sole in che 3¢he“\e§ta‘}118hed ln- ..

l .'Tltle VII

‘ The court héld that rFS(c) may not be 1nvoked to redres\ violation of
N - Title VII and vacated the Judgment of the Court of Appeals. . .
. . . (s

.3, ffould seek  compensatoyy and “pertiaps punitive. damages, . . ..
gy t:rlal, ‘and hould Completely bypaas ‘the- adminietrattwé IR
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Court of Appeals ~ lst Circuit
CASTRO v. BEECHER

459 F. 2d 725 ( 1972)

»

PACTS: Plaintiffs instithted this class action under 42 U,5.C. 1981,
1383, onbehalf of black/and Spanish-surnamed persons for alleged dis-
cr1minat10n111h1r1ng and recruiting police officers 11\Mq?sachusetts.
Plalntiffesought1n3unctiveanddeclaratorytellef The District Court
found that yrecruitment had been adequately and falrly conducted and
that the educational, height and swim test requirements all had a

~ significant relat1onsh1pto job performance., It found, however, that

the written examination lacked significgnt job-relatedness andythat it
discriminated against minorities whicl did not share the pr valllng
whltewculture.v The court, therefore, enjoined defendant from using
the eligible 11sts resu1t1ng from the discriminatory examlnations, set
guidellnes for preparing a new exam and directed defendant to .submit
a plan for’ recruiting more black and Spanish-surnamed candidates.
Since the court refused to certify aclass action, it declined to order
preferential hiring.

. ISBUES: Are defendant's selection prdcedures job-related and 1is a

f'\

preferential h1r1ng remedy approprlate 1n this case?

DISCUSSION' TﬂuaCourt of Appeals affirmed the lower court's findings
on recruitment and the height, swim test -and high school . equivalency
requirements (Plaintiff failed to show.a prima facie case of dispro~’
portionate impact ‘for these requirements), The court reversed, how

‘ever, regarding the failure to certify a class, but limited the class .
to black and Spanish—-surnamed persons ‘who took and failed the’ exami- -

nation from1968 to 1970, Since passing rates onthetest (25% blacks;
10X Spanish-gurnamed; 65% others) show a prima facie case and since
defendant did- not. sufficiently validate it, the court agreed that a
new test should bedeveloped Butratherthandlsadvantagethosepereons
who passed thé earlier exam, it held"that the eligible lists remain

vglid, Furthermore, holdin® that "if relief in the near future is to

be morethantoken," further remedy is needed. The court ordered the
establishment of pr;orlty pools of eligibles to be used accord1ng to

a ratio in order to increase minorlty emp loyment . ¢

L
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Court of’Appeals - lst Circuit’
HOCRSTADT v. WORCESTER FOUNDATION
545 ¥, 24, 222 (197¢)

FACTS: Plaiutiff filed suit against defendant Scientifi¢ Fqundation for

1nJ'unct1ve relief under Title VIXI pending disposifion™by EEOC of hér

prior EEO omplalnt to prevent defendant frowm termipating Her. Plaintiff
claimed that her discharge was in retaliation for her opposition to
defendant's unlawful employment practices, opposition whichis protected
by section 704(a) of Title VIT.

The record showed tﬁat plnintiff initially filed a charge of discrimi-
nation against de}lndant because it allegedly set her starting salary
much ‘lower 'than .fhat of male employees, Subsequently, plaintiff filed
a complaint with HEW which caused the  latter to request defendant to

‘implement an affirmative action plan, Plaintiff eventually entered into

a monetary settlement with defendant on her firxst cowplaint, During
the pendancy of those charges, plaintiff sought to elicit salary infor—
mation from the other scientists, which on several occasions interfered
with their work, Plaintiff was also found to have circulated rumors
that defendant would lose much of its Federal funding because it was not
complying with regulations concerning affirmative action programs. On_
three occasions defendant was compelled to invit\e officials from HEW
to assure its scientists that they were not indanger of losing fundlng
Plaintiff also invited a reporter to examine information concerning
~ the salary structure of the Foundation who wrote several articles baaed
upon this information. After several heatéd disputes with" management
occurred, the Foundation dlschaxged plaintiff because of her-'"continuing
lack of cooperatlon, disruptive influence, hostlllty, and threats towards
the Institution, . ’ . |
- The District. Court demed the application for injuncfive relief con-
cluding that plaintiff had failed to prove the 1likelihood. of success
on the merits of her claxm of discrimination.

ISSUE: Was pl!intiff's action protected by section 704(a) of Title VII?

DISCUSSION: The Court of Appeals noted that plaintiff was not fired

for incompetence and '"when an employee is discharged fpr aggresslve

' amd allegedly dlsruptwe activities assaciated with her complaints of
discrimination, it is plainly a delicate matter to separate out the
protected from the nonprotected conduct." The court credited theDistrict
Court's findings that plgintiff went too far in the scope and style -
of her protests over a low&erformance ¢valuation and that her conduct

regarding the earlier salary dispute was excdssively disruptive and
‘hostile and could at a later date, notwithstanding the settlement,
"be taken into aceount in determining plaintiff's suitability for continued
emplo nt, The court held that although section 704 (a) protects OppoO-— .

% gition {to” an unlawful employment practice, and that  an employee may

not be fired for registering good faith complaints of discrimination,

an employer is entitled to loyalty and cooperation from employees., The

58 67



Court must balance the e loyed's right toreasonably oppose acts of sex
discrimination and Congress' manifest desire mot to tie the hande of
employers in the ob_j‘eétive selection and control of personnel.

i 1 : - .
Allowilng an employee to invoke the protection of 704 (a) for conduct
ajmed Wt achieving purely ulterior motives or for conduct aimed at
achieving propgr objectives through improper means could discourage
employers from hiring pergons whom the act is designed to protecﬁ.\'
The court found that 704(a)"does not afford an emp loyee unlimited license
to complain at any and all}?}u" and places. In this case, plaintiff

~m ’

was guilty of damaging acts gf disloyalty  (such as adperting that the
Foundation woulgd losé its goveérnment funds, ) Althbugh plaintiffM actions

_’wert associated with aprotected objectiva, the District Court reasonably
concluded that her actions were excegsive and damaging. The decision
of theDistrict Coumt was accordingly affirmed. . Ay L
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| Gourt of Appeals - lst Circuit | b
KING V. NEW HAMPSHIRE DEPT. QF RESOURCES AND ECONOMIC" DFVELOPMFNT ’

a .

'262 F. 2d. 80 (1977)

" -

'ter exhausting her admlnlstratlye remed;aa she filed suit alleging sex

dlacrlmlnatlon. T \ )4 ,

I _ - S -t . 5

The District Court found that 1) there werevacancies whén p181nt1ff applied, 2)

. that plaintiff was ﬂuallfled to fi 11 these positions, and that 3) the hliutg

. official displayed "d8iscriminatory animus"tglard her at an interview by as ing

+ . whether she could wield a sledgehammer - and wifether ‘she Has any construction in-—
dustry experience, neither ‘of which r‘flated to the position in question. Find-
ing that the defendant's relifnce on an adverse,Job reference was pretextual,

the Court held that dlacnmlnatlon had occurred and ordéned relief. . . .

. e .

., ASSUE: Was aaprlma facie case under McDonnell unglaa V. Green establlahed?

, -

¥
-

DISCUSSION In McDonnell DOLglaa v. Green ﬁhe Supreme Court propounded.a four Y
part tést for establishing aprlma facie case indiscrimination-cases: I) that
plaintiff was a member of a minority grouﬁ ¥2) that she applied for and wan
quallfled fo¥ a vacant poaltlon, '3) that she was reJected and 4)° that the -
employer ontinued to seek' applicants with plaintiff's quallit'léatl.ot\ml The
' ‘rgued before the Court of Appeals that the District Court’ erred .in
j 1napp11cab1qthe fourth prong of the above-cited test. The Courg noted ,
that in McDonnell Douglas the Supreme Court made clear that the listed apec1f1— "
cations for proving a prima facie case would not necessar,ily apply in different
" fgctual situations. Here the hiring process was not seriatum in nature; -rather
e a})pllcants vere chosed from a pool. . ﬁoreover the emplpyer 8 dlscrlmlnatory R
- .dntent was proved largely by his own wdrda and actions.. The Gourt upheld the .
' District Court'sview that a. prima facie case waa ‘established shifting the burden
-."to theé defendant to show a legitimate, non—dlscrlmlnatory reason,;ﬁor»the rejec-
Lo t1on of plaintiff's application. The District Couft’ 8 judgment that the gingle
negatlve job reference wag not the: real reason for refusing to hire- plaintiff
"~ and was thus a prekext - for ‘discrimirdation was upheld as not clea?iy erroneoua.
" The. decision of'Wie Dlstrlct Court was therefore, affirmed. -

el L]
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Coyrt of Appeals - lat Circuit .
| " JFISHER v. FLYNN | k ‘ ~
b .Sy . 598 F.2d. 663 (1979) . ’

.

FACTS: Plaintiff, an, aasist.at‘xt profeseor\ at a univergity, alleged sex
discrimination udder Title VII and 42 USC 1983 in the termination of her

e employmont.-_Speci.flcally, she alleg‘ed that "Lhe..,(;ermmat;mn was caysed
‘solely by discriminatory matters...” and that "some part of the above-

. mentioned discriminatorymatters wasthe.refudal by the lainti £¥ tg accele

. , ¢ to ‘the romantic.advances of (the, department_chplrmahg

. The Dlstrict{Court dismissed the complalnt because the plaintiff failed

' . to gllegen fadts suff1c1ent to state a claim upon whith rehef may be

- L granted - . _ . : \ ~ ¥ -
o | ‘ o B
. _ ISSUE: ‘D1d the plalntiff wtate an adequate claim of dlscrlmxnatlon s
. . under Title VII and 42 “C 19837 .. . . - >

) ~ DISCUSSION: - The. Court of Appeals helﬁ'\that conzpla*mts based on' civil
‘ - Tights statutes must bepore than statements of simple conclusions. Th
" mubt at least outline the facts constitutmg the allegedvmlatwn. Only

that, part. of the complaint dealing with conditioning of employment on .
. acqumsoence to romantic aduances identifies’ qc1hc conduct allegedly N E
© . #n-violation of 1983 or “Title VII. .Were thf court to agree that such ‘

coriduct” was illegal” (an 1ssue which was not reached) it would st111 _
*  conclude that plalntl £f had set forth 1nsuxff1c1ent: facts tQNdl cate that -,

emp loyment was, in fact, ‘conditioned on acqu1e8cence to romantic advapces. -
. The plamclff has not alleged a sufficient, nexus between her refusal to ‘
. ‘accede to the alleged. overtures and her termination, Speciflcally, she
-has not alleged that the Chairman had ‘the authority to terminate her or
R -effectwely recommend termination.~ In. the circumstances of this case,
' " " plaintiff cpuld not show that "but for" the illegal conduct, she would
"’ * 'not, have been terpinhated as is required by the Supreme Court in Givhan.
: .PLalnt,lff's complaint merely indicated that her rebuff of alleged advances
constltuted "some part" of the reason for her termination. For all that'
. -appears,* th® romantic overtures were but an unsatisfactory personal
encounter: with no employment. ‘repercussions and-were consequently, not
actionable, 'l'he Judgment of. the District.Court was afflrmedj

. [
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\\ Court of\Ap rals ~2nd Circuit
“CHANCE v, BO RD OF EXAMINERS - ¥

o kS

‘458 F, 2d 1167 (1972)

A4 N ‘
_, ' - . .

Plaintif{ instituted this class action under 42 U.S.C. 1§81,
their behalf and on behalf of those similarly situated to

. pations in order to qualify for supervisory positions with the Board.
‘ Plaintiffs held licenses issued by the State which qualified them for

supervisory positions but failed the qualifying examination offeved, by .

the city. Plaintiffs contend that the examinations are discriminatory

toward -blacks” and Spanish-gpeaking - people and that ‘the test JN\which

covers broad areas of general knowledge, bears no relationship to deter-
mination of qualifications of persons seeking supervisory positions,
wPlaintiff's statistice indicate that whiteé candidates passed the various

. supervisory examination, considered together at almodt one and one-half
v timgs the rate of black apnd Puerto Rican'candidates, ndants contend
~#  that plaintiffsmust ghow that the'tests are not related to the position
and without such showing are not entitled to relief,

-

- "ISSUES: (1) Did plaintiff's sthtistics constitute a prima facie case
of discrimination? (2)~Are defendant's written examinatiops job-re-
_ _ -

~ . :

DISCUSSION: Besides using plaintiff's statistics, the Coyet of ﬁppeals
‘also relied, on other starjstlcs which showed that cities not using
<" 'New York's system of examinations had a much higher percentage of
blacks and Puerto Ricans in supervisory posLtlons. While these sta-
tistics Hre not conclusive that defe QQnt wag guilty of dis€trimination,

: the court he%% that plaintiff ha made a prima facie case of dis-

’ , crimina&}{) ecause such a conczumon is clearly not illogical.

The Court also concluded that the defendant did not meet its heavy burden

¢ of justifying “he writ examlnatlons asty»(related. his burden
-& .~ could have b%en satisfied Wither by content6r predictive valddation,
) although the court noted that predictive yalidation under 4R U.S.C.

_ 'wrxtten »examinations placed more emphasls on measuring a candida 8
A _abi llty to memorizé than on his abillty to peronm as a supervisor,

S enj01n the N.Y./Bodrd,;of Education from conducting certain exami-=-

~
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' . . \,-' Court of Appeals - 2nd Circuit ‘ .
- FRIDGEPORT GUARDIANS, INC. v .- BRIDGEPORT CIVIL SERVICE C MMISSION

A T581 7.0 1393 (1973 TR X

' . . L 7 wr~ : ) {

/ © FAGTS! Plaintiff brought this action under 42 U.S.C. 1981,}983, chargi_.ng
o ~ that the,merit sy$tem examination for initia‘&zﬁppointments ‘ang prowotion
\Tl(l\ - to positions in the city police department d¥scriminated against black

ities compared to 25 percent of the Bridgeport general populdtion. Between
1965 and’'1970, 58 percent of the white candidates p examination
while only 17 percent of the black and Puerto Rican applicants were
successful, Statistics for the promotional examination were wmore 1i ited,
as only 20 non-whites had taken the exam since 1960. The cou!‘% con-
cluded, therefore, that plaintiffs failed to get forth.a prima facie case
- »  of discrimination With rfegard to the promotion examina%on and H1"J\$ot
(_b\ ~ discuss the job-relatedness of that test. ’ e v

and Spanish residents. Only 3.6 pegcent of the poliq'paioitcje are uinor-
sed th

- . . -

.ISSUES: (1) what is the standag of job-relatedness for an ‘action

- - arising under 42 U,S,C. 19837 ) Are\hiring quotas appropriate in
N °
o this case? . ‘
’ . " 4

. DISCUS;ION: The Court of Appeals-held that under 42 U.S.C.;1981, 1983,
the delendant musmestablish, after plaintiff has proved his prima facie

) cdse of disc{imina‘tion, that the test bears a demonstrable relatienship
to successful performance of the jobsy.for which it was used, which is

- the same standard employed in Griggs, g Title VIRguit. The written
examination in question is a genera intelligence st and the court
“concluded that the defendant faile&to establish its job-relatedness
by an acceptable method of validatife, The court enjoined the usa of °

4

the test and set up a hiring quota’ -'n()ritiee of 15 percent of the
police force, basing-—its” decree on the objective of eradicating -the
effects of past discrimination, It refused, however, to grant a quota
for promotions above th€ rank of’ patrolman since the impgsition of this

type of quota could Have an advergg effect on the morale of :white
a 1

o .w)‘pat:rglmen.‘ S _ ) | i 4
- | . . ‘ :
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Court of Appeals - 2Znd Circuit

KIRKLAND v. NEW YORK STATE DEPARTMENT QF CORRECTIONAL SERVICES
SI0 F.20 4 YT

St L /

FACTS: Plaintiffs brought this class actitn under 42 U.S.C. 1981, 1983, ’
on behalfof themselves and other similarly situated correction officers
who were seeking promotion to the peosition ol correction sergeant. Pro-
motions were based on a written examination which plaintiffse contend
Las a disproportionate impact on.minorities. Their statistics showed
the following differences in passing rates on the exam: 30.8 percent
for whites; 7.7 percent for blacks; and 12.5 percent for H¥spanics.
The District Court enjoined the use of the test and ordered that defend-
ant promote at least one black or Hispanic employee for-ceach three
white employges promotéd until the comb?ymd ‘percentages of black 8‘3
Hispanic sergeants were equal to the corresponding percentage of blac
and Hispanic correction qfficers.

ISSUES: +Is the written examination job-related? Whﬁfe are judicially
faliliddolid . N .
1mposed racial quotas appropriate?

DISCUSSIEN: The , Court of Appeals found that plaintiff's statistics
gufficient ly presented a prima facie case of discriminatory effect caused
by the written examind#tion and that defendant ‘failed to c@!’!‘y_gits&\eavy

‘burden of establishing the job~relatedness of the examination, Furttfer-

more, in this 1983 action, the court followed the Albemarle Paper Co. v,
Moody decision, aTitle VII case involving a privgte industrial employet
Tn endorsing procedut@s for validation outlined in the EEOC Guidelings. Y

-

The court reversed in:part theDistict Court's order to Ympose a racial
quota because of the limited proof of past diecrimaﬁat’ \Yand the limited
scopd of the,issues. This casﬁjgzylves only one test and 117 individualas

who failed. The court noted thgt'racial quotas have been imposed only in
extraordinary circumstances and’usually in cages where the hiring. involves
"the public at- large, none of whose members can be identified individ-

" ually in d4dvance." . The court affirmed that part of the décree thatn‘”tﬁ

impogészratiohiring if the defendant chooses to make promotions before

" a new tést is validated. But once a civil service teatis shown to be

job-related, preferences with -regard to race shou;g'be terminated -,
¥ . . _
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. COURT OF APPEALS -2nd CIRCUIT
T USERY v. COLUMBIA UNIVERSITY ‘ \\'

> ’ o~
568 F. 2d. 953 (1977) Al

FACTS: Defemdant maintalned separate classifications for the pdgitions of light
cleaner and heavy cleaner. There were 160 heavy cleaners of whom% were women
and 111 light cleaners, all of whom were women, (A1l positiols were open LO
members of .both agxed Light cleapers dusted, mopped, vacuuned) polished and
emptied  wagtebaskets, Heavy cle&‘lers mopped well-travelled coyridors, col-
lected the trash bins which the light cleaners filled, and cleaned toilets,
Some performed loading and unloading duties, climbed ladders and shoveled snow.
Heavy cleaners were paid an additiouval 45¢ an hour. \

The Secretarysof Lngb__érifi led suit alleging a,violation of the Equal \Pay Act &nd
requested an injunction and ba¢k pay. TheAct prohibits an employe fromdis~
criminating ""between employees on the basis of sex by paying wages to employees...
at a rate less thantherate at which_he pays wages to employees of the oppobite
gex... for equal work on jobs the pbrformance of which requires equaliskill,
MWifort, and regpousibility which are performed under similar worki \dei_

-

tions," .,

The Distxist Court found that the'posietions of heavy cleaner involv'e ‘greater
effort than that of light cleaner and dismissed the suit, U \ :

s .
ISSUE: Was the work performed by the heavy and light cleaders "equal" within
the meaning of the Equal Pay Act? - //«. '

,DISCUSSION: The Court of Appﬁls-ﬁt)ed that the burden of prwin;\iqua_l work
was _on tEe.Secr&ary of Labor although he does not have to prove that the jobs are
ide_étical. Substantial equality is the test, Effort" is defined by rule as
the? physical or mental exertion require(in performing a job.," So long

‘as the ultimate degree of exertion remains comparable, the mere fact that.

some jobs call for effort different in kind will not render them unequal,

The Secx‘étary of Labor contended that 1) although {ifférent tasks were involved

there were equivalent amounts of effort expended (i,e. the light cleaners used

* less heavy equipment but covered awider area) and 2) the heavy equipment was on

wheels and was easily moved. -

The Court found that the tasks assigned to the heavy cleaners involved a higher
" concentration of dirt and required a greater cleaning effort and that the defen-
dant's relfance on use. of heavy equipment was gignificant inthat it is bulkier
and heavidr. .The Court ruled that the Act has no factor to compensate for physio-

logical d fferences between men and women but thar\ the amount of physical

exertion fequired is the key’jconcept, .

/ . & e
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'The Court found that there were mgm f1cant d1 fferences between the two positions
and affirmed the District Court's findi as not clearly erroneous, The
disébnting justice opined that the Dis ict Court thought that the test was
whether the jobs were the same rather than whether they were aubstantmlly the
same as is proper, and would have reversed and remanded.

»
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Cougt of Appeals - 5th Cirduit .
PANTCHENKO v. C.B. DOLGE CO.
. 581 F.2d 1052 (1978)

FACTS: Plajntiff filed suit under Title VII and the Equal Pay Act against
defendant mapufacturér alleging discriminatory treatment. She +further
alleged retaliation for having filed a ptevious charge with EEOC in that
defendant refused to give her a letter of reference after she left its

employ and disseminated disparaging and untrue statemeunts to prospective

employers., The District Court rendered judgment for the defendant
regarding discrimination and rendered summary judgment on the retaliation
allegation in that plaintiff was no longer an ‘employee of the defendant
when the alleged retaliation occurred.

ISSUE: Is the allegation of retaliation cognizable under{Title VIXI?
DISCUSSION: On the issue of discrimination vel non, the Court of Appeals
upheld the District Court's judgment as not clearly erroneous. Regarding
plaintiff's claims of retaliation, the court noted that 42 USG 2000e-3
(704) of Titleé VII states that "it shall be an- unlawful employment,
practice for an employer to dtscriminate against any of his employees or
applicants for employment... because he has de a-chasge... under this
subchapter." "Employee" is defined in the Act as "an individual employed
by an employer'. N .
- ' Y ' : . .

The court held that when read literally, the language of the courffmay bg
construed to require that an employment relationship ekist at the time of
the challenged conduct. Such ¥ narrow congtruction would not give e¥fect
to the statutory purpose which is to furnish p remedy against an employpr's
use of discriminatory practices in connection with a proppective, present
or past employment relationship to cause harm to another.. Accordingly, the

term "employee" as used in the statute includes former, employees. The .
gtatute prohibits discrimination related to or arising out of an employ-

o

/]

ment relationship whether or not the person discriminatéd against 1is. -

an employee at the time the discrimination occurred. Although there
may be no requirement that an employer provide a reference for a former
employee, the plaintiff clearly alleged that the regference was refused
in retaliation for her efforts to challenge defendant's allegedly dis-
crimivatory conduct by filing a charge. This is ‘suf jcient to state

a claim under Title VII. .

Accordingly, the Court of Appeals'-feversed the District Court'ss grant of
summary judgment regarding plaintiff's allegation of retaliation and
remanded for further proceedings.

-

»
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. compelling to justify.a remedy which requires the us

. {

Court of Appeals - 2nd Circuit

. : FULLILOVE v, KREPS
584 F.2d 600 (1978) certiorari grantad

FACTS: Plaintiffe (associations of contractors and subcontractors)
challenged the constitutionality of section 103(F)(2) of the Public
Works Employment Act of 1977 which states that no grant sl:?r\ll be wade
under the Act for any local public \works project unless the applicant
gives satisfactory assurances to the Secretary that at least 10 parcent
of the amount of each grant 'shall be expended for minority business

" enterprises. The District Court found that the prav1s1bn was conet1~

tutional and dismissed the complaint,

ISSUE: 1s the challenged provision a valid exercise of Congresgsional
power to remedy the effects of past discrimination?

-

DISCUSSION: At the outset, the Court of Appeals noted that when Congress
seeks to exercise its ependlng powers, it is required to distribute
Federal fungs Jin a manner that does not violate the equal protection
right of any group ahd that thxg defendant acknowledged that in enacting

the provision in question, Confress had created 'an explicitly race based

condition on the receipt of gvant fuunds. T . \

The court found that in ¢onsidering whether- the! racial cl&aselflcatlonf

was permissible, Congreesjonal purpose wag relevant. Finding that a large
measure of judicial restraint and deference must be accorded to Con-
gressional enactments (more so than that which would be accorded aState
3tatute) the court concludgd that it was beyond dispute that the set
asidé lwas intended to remedy past discrimination and that any purpose

Congress ‘mxght have had other than to remedy the effects of past dis-

crimination would be difficult €0 imagine., The court cited several
remarks in the legislative history to support: this conclusion as well as

a Department of Commerce regort which was considered by the Congressional _

Committee, while noting that the absence of a specific finding of dis-
crimi atlon in the committee report may be trpublesome. The court cited
Bakke lin eupport of l3t9 view that in employment discrimination cases,
Tt Ts wd11l'established that the governmeht 8 dinterest in ovgrcomlng the -
disadva tages resulting from past race discrlmlg\ation is euff1c1ent1y

e of racial pteference.
The court stresged that affirmative action ordered as equitable relief
myst not exceed the houndaries of fundamental fairness and cited with
approbation the Kirkland doctrine that such a remedy must not concehtrate
upon arelatively small as rtamable group of non-minorities. The court
found that the statute il question falls well within such boundaries'
in thiat the set aside applidd- only’ to a small amount of funds, the

~ burden of being disadvantaged by the.. program was ¢thinly spread among
non-minority flrme. The court cpncluded that it was not inmequitable

/ " / \ . .
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to exclude majority firms from competing for this small amount of buginess
for a short time because such firms have benefitted in thé past by not

having to compete against majority ‘buginesses. The judgment of the

District Court was affirmed.
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Court of Appeals - Ind Rircuit c>~v)

MER v, TICCIONE

576 ¥.2d 459 (1378)

”

FACTS : Plaintiff, a school teacher, was forced to retire at the end i
of this school year because she had reached age 70. It was not dig-
puted that she was willing and able to continue teaching.

Plaintiff filed suit under 42 YSC 1983 alleging age discrimination,
9pec1 fically, she allequvmlntldm of the Equal ProtectionClause because
the statute created an irrebuttable preslxmp(don of 1ncompetenge basged

On 8ge' . P . .\:).

ISSUE: Does the stgqlute under attack violaté the Equal Protectiox{

Clause of the%th Amendment ?
T

DISCUSSION: Court of Appeals noted that in Massachusetts Board of
Retirement v, Murgi[a 427 US 307, the Supreme Court upheld mandatory
retirement’ at age 50.for policemen.  The Court found that in-cases
such as this, i1f a rational basis for defendant's action could he, shown,
the court would not conclude that the Equal Protection Clausé had been
violated, ( The court stressed prior cases which sustained compulsory
\ retirement statutes for occupations that involve primarily mentalskills,
Taking cog’nizancq)!; Gault v, Garrisen, 569 F2d 993 (7th) which struck .
down a compulsory ‘retirement statute for teachers, the court held that °
that decision too narrowly conceived the possible rational basis for such
a statute a“.e., the loss of mental rigor cojnciding with advansding
age). The court unoted that such a'statute might have the purpose of , .
opening up employment opportunities, for young teachers, bringing in ’
young people with fresh 1deas and techniques, or to assure predicta— \
tilty and ease in estdblishing and administering a pension plan.

”

Plaintiff cont{nded on appeal that, -sincde under Murgia the statute
under attack must "rationally (fﬁrther) the purpose 1§ent1f1ed by the ;
statute," the court may only look to the purpose of the law. Inasmuch
as the provision in the New York statute was part of a law governing
retirement benefitis, plainti¥f concluded that its only purpose could
be to further the dfficient distribution of ret}rement benefits, Inasmuch .
8 a mandatory age 70 retirement policy was didcretionary with employers,
d therefore, an element of unpredictability exgsted,. plaintiff con-
luded that the provision defeats the purpose of the statutory scheme
“by putting employees on the retirement rolls unnecessarily,

Conceding that the stafute permits individual school boards to implement
compulsory retirement/)policies, the court held that the purpose may be
to further mny of th¢ policies mentioned above without regard to the
7(\ narrow context of the statute and was therefore rationally related,.—
Regarding plaintiff's allegation c‘oncerning an ixrebuttable presumption,
the court held that if a policy of a statute is rj/ationally bagsed it
shquld not fall because it is labeled a presumption, The court held that
the Equal Protection Clause of the Conqntutlon was not violated and

A .-

affirmed the judgment of the District Coutt *

. . ¢ ».“ 70 | 79 . 'k) ‘. .




u ' 7 ',
— 7 :
Court of Appeals - 2nd Circuit
ASSOCIATION . AGAINST DISCRIMINATION v. CITY OF BRIDGYPORT
19 FEP 115 (1979) R
° ’ il ( .
FACTS: Ten blacks and Wispanics filed suit against defendants under
Title VIY alleging discrimination regarding hiring in the fire department.
Several incumbent white firgfighters were allowed to interveve as defend-
ants. The Digstrict Court &und discrimination based on disparate impact
" (minorities constituted 41 percént of the population but only 0.2 percent :
of the firefighters) and found the firefighter-examination not to be /
substantially business related. The court enjoin defendant from using
the examination and directed that it hire all acks and Hispanics who
had filed an application to take the exam 1f they met physical, r4sidency,
and other objective requirements. The hiring of only minority applicants -’
was to continue until the number of minorities hired since 1975 (when the
. examination was administered) equalled the number of whites hired since s
that time. Thereafter, whites and minorities were to be hired on a one to

one ratio until the number of minority firefighters totalled 125. ¢«
¥ * T

<ISSUE: Was the scope of rellef instituted by the Distric"t Lourt proper?_—v’

[ ’
D1SCUSSION?~ The Court of Appeals noted that cases involving quota relief
) have /-’created\ strong differences of opinion amon and within the varilous
\ circgits. ’ ?e’\court cited Kirkland v. New Nork State Department of
Correctional Services, 520 F.2d 420, which held that quota relief can
constitutionally be justified only 1f necessary to redress a clearcuf
pattern of long, continued and egreglous racial discrimination and if the ’
. reverse~discriminatory effects of the quota do not fall upon a small
) ~ number of readily identifiable nonminority persons. While the_‘court'
conceded that those conditions on imposition of quotas may not reflect e s
_ the views of all members tof the second circuit or even those on the '
panel in thIs: case, the views expressed inKirkland command considerable
support. Finding that the Distrigt Court did not.refer to any of the
gsecond circuit's decisions in issuing 1its order, the court remanded
the case/.i‘hstr_\:lctr-ing it to clarify the theories on which 1ts order was
baged and to explain why the quotas required a hiring ratio of one to
one whe.n"\_minor} ies only constituted 11 percent of those who took the

AN ~ . . . *
. ‘test:/ N . _‘ o ) e
The court” further noted that the disparate impact in this cage was
. created by the arbitrary passing score (75 percent correct’ answers)

which was required by the city charter. Although the District Court
cor'rectly'characfzr.ized applicationof the requirement to the firefighter
" examination as 'ear{t‘g no -relation to job pno_f-i‘ciency,-'- the Court- of _
Appeals pointed ou that defendants conceded that the tegt was not } _
scored” properly and had urged the judge to lower the pagsing score. .
This -would have eliminated most of the disparate impact iy the ‘first -
instance. Thé Couit of Appgals found that had thg passing score been
lowered as suggested by defafldants, there would have been no showing of

- ' disparate impact and there would have been no need to decide whether

7. E?(T:.- B ) _f‘*\:._ | :‘
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the test was job related. . The court found that a plan which accepls
the reduction:of the passing score and treats the .list as a qualifyiug
list without ranking would, as an interim measure, afford substantial
minority representation and be acceptable as part of an overall settle-
went. The case was remanded for further consideration of ghe matters
discussed in the Court of Appeal's decigion.
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Court of Appeals - 3rd Circuit A

QBURN v. SHAPP

521 F. 2d 142 (1975)

/TN

FACTS: This class action was brought under 42 U.S.C$H)1981, 1983,
alleging reverse discrimination resulting from the implementation of
an affirmative action plan requiring a one-to-three minority hiring
ratio, White applicants for the position of Pennsylvania State Trooper
claimed that they had received higher passing scores on a written
examination than their black counterparts, but were not permifted to
complete the subsequent selection procedures. Their rejectiod, they
allege, was an unconstitutional denial of equal protectiou because they
were elimipated from further procesging on account of race. The
District Court denied plaintiff's request for preliminary injunction.
b -

ISSUE: Was there a reasonable possibility that plaintiffs would succeed
In proving discrimination in a trial on the merits so as to, justify
granting a preliminary injunction? W

- - ' .
DISCUSSION: TMe Court of Appeals held that the District Court did not-

" abuse 1ts discretion in denying plaintiff's request for a preliminary
- injunction, Classifications based on race are not.unconstitutional per
io

se but merely require clogse judicial-scrutiny to qﬁnd as justificat

a compelling State interest. The court found that defendant's use og
racial quotas to end the perpetuation of past discrimination was based
or* a compelling State fnterest, o

-

RS . ) 1

L3



Court of AppealsF 3rd Ciraeuit
- . _ FEOC v. AT & T .
y- IR o s ’ 3556 t&..Zd 167 (1977)

(L v -w’ : ’ ‘ -.!L' . “t .
- FACTS: .The plaintiffs,; (EEOC, the Secretary df Labor, and the-United
Ca . States), filed suit against the defendant alleging discrimination under
' ' . Title VI1l, the TFair Labor® Standards Act and Executive' Order 11246.
" The defendant denicd the allegation but simu]tanoonsly approved and
~ . .consented to a District Court decree¢ which embodied and was designed = |
to enforce a negotiated .agreemént: under Whi{:h the defendant undertoqk
o _"to implement a model” affirmative action program including goals and
*« .,  tatgets. That program was designed to overcome the effects of past. = -
. © discrimipation regardiné blacks, women, and other minorities. It pro—
4 vided that -when a target 1s mnot achievcd applying normal selection
s}andards, defendant must depart from "these standards and pass over
- .candtdates with gqﬁatcr seniority or better qualifications and select
v, members of minorities who are hasichlly qualified. (This_is designated
o an "affirmative action override.") Such a selection doeg’ not result
«in any increase in seniority for purpose of layoffs ‘and rehires, matters,
which are controlled by the collective bargaining agreement. - '
L . A b ] N
. e unions intcrvened in the proce.edings contending -that The consen; .
. decree conflicted with provisions of the cdllective bargaining agf'eement
- betwee'n them and the defendant and unlawfully. invaded rights of their
S 'members respecting compétitive seniority in tradsfer and promotion.
‘- . .
ISSUE:  Does Title VII'and the U.S. Constituflq,n _permit the, affirmative .
action override and quota_ and ’ target relief - fQ!I _membexs Qﬁ an entire .
class" . e S . )
L D!éCUSSIO The Court of Appeals found that thgco}lective bargaining. -
B agreement ‘embodied a merit selection systenwherein management determines
‘;. * who 1s best qualified but seniority decides the -1ssue where-two employees.
' .are consldered by ,management to. be equally qualified. According to - .
fhe” court, the real dispute i1s less about seniority than over-the departure
. from the- best quaiified criterion. The court held that Title VII does -
not prohibit a_ District’Court from providing for am affirmative action ¥
plan containing interim targets and goals and a program which 6vérrides
~the collective bargaining ‘agreement as in this. instnce in‘that the | . _
Act s prohihitions {(section 703) are mnot designed t9 be, a statutory .
o .1imitation upon. the remedial authority conferred . on District Courts .
-by section 706(g). The court. also rejected the unions' conténtion that ‘
* quota reltef is p‘rohibited by 706{g)." .The unidns. also argued that a % - *.
.+ remedy may-only be provided in favor of ident‘ifiable victimg of specific’ ~ - '
i past discrimination. The\contended that 706(g) ‘proscribes, ‘any decree, .. Lo
4 - ‘éven in a class action, which ‘would permit relief to a minority group
- member who could not so identify himself. The court held that Executive.
N Ord;r 11246 was itself a’ valid effort to, assure utilization of all:
_ seg ents of soq;(ety in the available labor pool, and that broad govern-— . .
" mental interest ‘is gufficient to , justify relief direc;ed at classes o
rather than individual victims o’f disorimination. Regarding TitlesVII,
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ot ~ the court held that Congress did not intend remedies to be avaflable only
"a . ‘ to those knowledgeable cnough and militant enough to have demanded and

to have bheen refused what was not, 14 ‘fact, available. Further, 1t

was - not established that there was a significav number. of minority memberg
. hired ‘after the discriminatory practices in question had ceased who might
be able to take advantage ‘of the override. The court held, nonetheless,
that once a prima facie showing 1s made’ that an employee has_engaged
in a practice which vielates Title VII, the burden shifts to defendant
. to prove a benign justifi(ation or exp]anation Nothing in the consent
T - decrae preventsthedefendant from agserting that an individual minority
"member was not hired %Ecause of a.legitimate reason and itﬁdsdifficult
+ ©  to.see vhat intere\ts the unions have in the matter.

] - -

r -

- . arding the unions' constitutional arguments, the tourt rec¢ognized
' t the remedy adopted by the District Court can opcrat.c to the dis-
a

» “adV .--, agé of memberg of groups which have not beendiscrimimmted against
ared to.thoge groups which have been discriminated against.* Thts
"’3\ utes Federal action which classifies by membership in racial
. ahd se)(ual groups, and must Bk held in violation of the Equal Protection

Clause of the 14th aglendment unless it can be sthn that the interest

». , .catlons are subject fo.strict’ scrut‘ny Classification ~by gender must

v ‘ serve importawt governmental objectives and must be substantially related
to the achievément of those objectives.- Herée the Federal interest 1is

~ that’ of }'ectif)’lng the\)@{.’ects of a particular attern of employment

_ . discrimination upon--the balance of racial and*j
< otherwise have obtained -— an interest distinct frdm'that of, geeing that
each 1ndlvidual 1s not’ disadvantaged by discrimination .8ince 1t centers
on the distr{butionof benefits among,_ groups. Thisg gove).’nmental intlerest
in having all groups fairly resented inae?nploymentL is sGibstantial
AN and*.therefore adverse effects on\third partiet 1s not & constitutional
e violatiOn. Moreover, the ‘same e&xtlusion could conceivably result from
‘ remedies afforded /to 1ndiVidual victims of discrimination. The affirm-
ative action override 1s necessary to the practical accomplishment of the
remedial goal. Goals and quotas are necesgary. to counteract the effects of

‘&seek the Job behefits which they were discriminatori}y denfed. "In such
- cases, quotas are needed to counterract thé effect of discriminatdry

practices upon the balance of. sex and racial groups that: would-have
othexwise obtalned. The ruling of the District Court was affirmed.
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in making the classification ts sufficiently great. Racial classifi-

ex ‘groups. that would *

.discyiminatory practices because 'some victims of discrimination nd longer )
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o Court' of Appeals — 3rd Circuit ' -
TOMKINS v. PUBLIC SERVICE E & GC .
/ 568 ¥.2d 1044 (1977)
’ } L]
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|

FACTS: Plaintif!;'é“superviaor allegedly made a\dvances toward her indi-
cating his desire to .have sexual relations with her and stated that
this would be necessaryif they were tohave asatisfactory working rela-
“tionship. He threatened her with recriminatipns.when rebuffed. Plaintiff
. filed suit alleging the failure of managemadt to thke adequate supervisoty
weasures to prevent such incidents, that she was subjected to false
and adverse employment evaluatiaqns, d13c1p11nary layoffs, and the threat
of demotion. She was ultimately discharged. The D1s;r1ct Cour. dismissed
_her claim pgalnst the employer based on her supervisor's act1ona for
. failure tq 'state a,.Nm under Title VIX,

2

\—.‘? N . > -
ISSUE: Does an allegadion coqcerning sexual"‘ndvnnces state a case
cognizable under Title VII? . - [

L. e

DI!;WS,ION The Court of Appeals held that in order to state a chaim under
sectio (a)(l) it is necessary that plaintiff establish both that the

actfmns complained of constitute a condition of employment and that
thm& cohdition was imposed on the b8818 of sex. The court also ruled
that in characteruing the -supervigor's behavior as an "abuse of author-
.1ty," the* plstnct Court overlookad at\pé major .thrust of‘the complalnt
i.e., that the plaintiff's employer acquiesced in her supervisor's action.
The court found that the demands on plai tiff to submit to sexual advances
constituted a condition of employment 1in that work related consequences
would result fromper refusal to yield. Concerning the issue of whether
the condition y"nnposed because of- ‘hgr gender, : the court d1smissed ‘
defendant's contention that the superyisor could just have easily, sought
to satisfy his sexual urges with a male employee as hypothetical, stating
that the complaint must be read in the light most favorable to plaintiff
« in determlning whether a proper claimhas been stg}ted The court held that
"when a supervisor with actual or constructive knowledge of the empldyer,
makes sexual, advances towards an employee and conditions the employee's
job status on acquiescence, and the employer doeg’not take prornpt and
- _appropriate remedial action, ‘Title .VII sex dlirimlnatlon has been-
esatablished. Ac'cordingly, the Court of Appeals’ r¢versed the judgment.

of the Dlstr1ct Court and remanded. h"
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Court of Appt?,{;ls - 4&1 Circuit
{ ARRIT v. GRISELL

567 F.2d 1267 (1977)

. o«

FACTS: Plaintiff's application for employment as a police ofﬁicer wasg
rejected on the sole ground that he was 40 years old under a Yaw which

established pn 18-35 year age limit for applicants for origipal appoint-
ment, He filed suit under the ADEA.and 42 USC 1983. '

_The District Court granted defendants motion tbl,.d’iamiss for faillure to

state ¢ cause of action .

&

.ISSUEI Was a bona fide occupational qualification'shown 1n'\f\his case?

DI%USSIO : The Court of Appeals held that in order to éesért\ B-u};cese—
fully a bona fide occupational qualification defense, the defendant
must show that {1) the BFOQ which 1t invokes 1is reasonably necessary
to the essenge of 1ts business (here the operation of an efficlent
police department) and (2) the employer has reasonable cause i.e. a
factual basls for believing that all or substantially all of the persons
with the @lass (in this case persons over 35 years of age) would be
unable to 'perfo{:m safely and efficiently the duties of the job involved
or that it is impossible or impracticgl to deal wjth persons over the
age limit on an-individual basis. The District Cpurt in this case did
not allow plaintiff to rebut defendant's argument concerning BFOQ and

accordingly, the case was remanded. M

Regardix({’l&Z UscC l983y,; the court held that the age classi€ication ‘did
not impermissibly interfere with the exercise of a fundamental right
or operate to the peculiar disadvantage of a suspect clapss and, therefore,
did not vequire strict judiclal scrutiny. Persons subject to age-based
classifications are not saddled with aych disabilities and subjected
to such 4 ﬁi‘story of<purposeful uneaual treatment or relegated to such
2 position of powerlggsness as to command extraordinary protection from
the majoritarian political process. Accordingly, rationality is the
proper standard to determine 1f an Equal Protection violation has oceurred.
The 1dent1f1‘ed’purpoee of the statute, which is to protect the public by
assuring the ability of the police to respond to the d ds of their
job, rationally furthers a legitimate ‘state purpgse therefore, the
District Court's rejection sof plaintiff's Equal™P

affirmed. ' g ) .
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Court of Appeals —4th Circuit
* JORDAN v, N.C, NATIONAL BANK

? 565 F. 2d.w2 (1977) ]

~ .. . .
FACTS: Plaiontiff unsuccessfully sought reemployment with defendant. She f1led
—_— . . '
suit alleging that she was not rehired because of defendant's refusal to allow
her to‘b.serve the tenets of her religion forbidding work on Saturday.

The District Court ruled,in fav‘or of the plaintiff, ordered defendant to offer her
the nextavailablelvac cy ‘and awarded back pay on the grounds that it gad not
¢ made sufficient efforts to accommodate her religious beliefs. -

-~

N

ISSUE: ‘Did !he‘ defendgnt violate Title VIT in not attempting to accommodate
plaintiff's religioug beliefs, v -

DISCUSSION: The Court of Appeals (2-1) found that plaintiff's application stipu—
Tated that her employment must be accompanied by a “"guarantee" that she would
never be called upon o workpon Saturday. The court held that plaintiff's
"pre-requirement'" on 1ts face was so unlimited and absolute in scope that it.
bespoke it's own unreasonableness and was thus, beyond accommodation, The Gourt
noted that plaintiff was not content tg request that the defendant weigh her
religlous preferences inthe event of an emergency requiring Work on Saturday,
The court held that the grqr;ting of this "guarantde' would obligate the defendant
_to provide\it for all its embloylees, would entail extra expenses, and would thus,
constitute undue hardship. The Court reversed the District Court's ruling.

The dissenting justice found that plaintiff's request for a guarantee was an
expresBion of the firmness and sincerity of her beliefs, The issue, he opined,

was not the absoluteness of plaintiff's beliefs but that of reasonable accommo- -

.dation in the context of possible undue hardship. Because defendant failed to
ascertain whether or not ther® were vacancies which would not require\paturday.
work, the District Court was correct in concluding that defendant !:ook\?g steps
to offer reaspnmable accommodation, The dissenter found no evidencelthat if
plaintiff's beliefs had been accommodated the employér would have £o make similar
_concessions to other employees thus, creating additional expenses .and undue
hardship. oo ; L Co P
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- garnishment is reteived by the bureau, the firefighter is counselpd on
his financial affairs. Subsequent garnishments result in a wrltten

v

'C

Court of Appeals - 4th ¢dircuit
FRIEND v. LEIDINGER
¢ 588 ¥.2d 61 (1978)

.

. o

. : ~
FACTS: Black firefighters-instituted a class action under Title VII

alleglng that the fire bureau engaged in racial discrimination. Spe-
cifically, they claimed that (1) when making decisions on promotion and
grade level, defendants considered the numher of garnishments of a fire-
fighter's wages,(Z) blacks involved in traffic accidents while using

bureau vehicles were ‘more often charged with causing the accidents than .

whites, thus adversely affectihg promotional opportunities, (3) tesating
procedures had an adverse impact on blacks and were not sufficiently
validated, (4) defendants utilized supervisory fitness ratings 1ndQ§er—

‘mining promotlons, thus adversely affecting blacks,. and (5) management
acquiesced in harassmentiof black firefighters by thte.f1ref1ghtere

L .
The District Court rendered judgment for defendants.

ISSUE: Did a biqlacion of Title VII occur?

.

DISCUSSION: (1) Gd’hiahment. The record showed that the first time a

reprimand but no further‘d19c1p11nary dction is tgken, The Gourt uph
the Bistrict Court's finding that there was no testimony that blacks
been penalized in pay or promotions because of garnishment. The stat

tical showing was based on a small number of garnishments and plaintiff's
statistical exhibits contained numercus ergors. Accordingly, there pas
no proofghatthe;mllcyregardxnggarn1shment98dverse1yaffectedbla B.

Further, there is considerable inconvemience and expense to the buyeau
in hdhdllngpaperworkregardlnggarnlshments and badcommunlty relatjon~-
ghips are.created when f1ref¥ghtefs fail to pay their just debts. [The
court concluded that this could be colistrued as evidence of irresponsi-

as; it is not a _pretext for d1scr1m1nat1on.

(2) Traff1cAcc1dents. "The reétord showed that blacks were fou
chargeable (i.e:., negligent) in 76 percent of their accidents
whites were only found chargeable in 3 ertent of their acc1de ts by
the Fire Bureau Accident: Review Committe The*courtupheldgtheb
§£§t 8 finding that the stat1st1ca1 sample(9& acc1dents) was to
to Be slgnlflcantbut thatevenuLfadverse1mpactwereassumed deflendants
had met their buxrden of showing a "compelling buslness necessityl" (Tge

ruthfully report its f
tem could servéthe samel purpose

not proyerly 1nveetxaate .accidents " and
Plalntu,fﬁs haye not’ shown that anothiér s

court found nd testimd that the Re:zzw “Committee was biased[and {1d

and elimin \dverge impact).
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(3) Testing: The court noted that 24.8 percent of the Fire Burcau
‘employees werc black and that in the locsl ares 26.1 percent of the
- population was black. Although the plaintiffs complained that the

percentage of blacks eventually hired was only 18.6 percent as opposed
to §2 percent of whites, the tourt found that the entry level test was
properly validated. Although there was a dispute between the partics
as to whether validation of the test should wmeet EEQC Guidelines ov
those prepared by the Federal Executive Ageuncy on Employee Selection
Procedures, the trial court found the latter to be the most recent
“ and reliable. Courts need not look solely to the Guidelines in making
their detéxmlnatlons of valldlty. '
While the court noted that a nart of the validation study was done in
another ‘part of the country, it' found that this does dot_diminish‘the
’ validity of the results because ) there was no difference in .the duties

~

per formed. "To require 1oca1 valiidation in every city, village an
hamlet would be ludicrous. \ + \ '

(4) Fitness Ratings: The couyt ubheld the D#strict Court's findings'

' ratings of higher 94.5 perceﬁq_
the same ratings. 'Accordiqglyj.

blacks received ''more than acceptai}e
l

of the rate of white employees receiyin
nq -adverse impact -wvas shown. N

disciplinary action against white offickrs who had haragssed blacks and

: | ]
(5) Harassment: The court found that d fEﬁHEnts' had taken correctivé
/ that no named defendant was involved:in)such ‘behavior.

The, Court of Appeals, accord1ng1y,aff1 med the District Court's findings

of no discrimination. .

1

. o LI i
The d1ssentlng justice waquld havefounﬂ dlscrlmlnatoryharaesment based
' on evidence of use of racial epithets, hdzing of blacg fireme Yd-
% gation in some of the eating and -sleepijng quarters and mor€ lenjeut
Rreatment bf whites in digciplinary gituatipons.. He opined that Congress,
in enacting Title VYT, ‘inténded to, prevént employers from thwargppg

., the Actmerelybychﬁavow1ngthe conduct! ofl their mid- level superv

' The Bureau 1s: accountabhp for discrimipnation conducted by itq of’!ﬁeks?lf
. acting within the purview of its authorit

A
A
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Court of Appeals ~4th Circuit

LEWIS v, TOBACCO WORKERS 'S
577 ¥. 2d. 1135T(1§7H)

s

-

FACTS: Black employees filed a class action 'leg.ing that defenc&{lt’
segregated white and black employees by means of discrimination 1n
initial job assignment policies. Specifically, they claimed that the
defendant purposefully assigned black employees to the department of
the factory which afforded least advancement and which involved seasounal
work, Although finding a lack of intentional discrimination, the Distriot
Court found that black employees believed that the company discriminated

" and held the defendant liable because it did not inform all applicants
for seasonal jobs that there were jobs available in the three other
departments and that it hired witl@t regard for race. It ordered recovery
'of damages to class members who \ere not so advised and who believed
that their race limited their employment opportunitieb;-

ISSUE: Were the i&}istrict Court's findings of discrimination and its badis.
for remedial relief proper?.

?

DISCUSSION The Co rt of Appeals found that so far as the District Court's
W——q

opinion was based \on defendant's. failure to reassert a balance in its
work force, it err\;d. Title VII does not require a racially balanced

-

: work force and specifically states that liability may not be based solely
\_.ﬁnﬁ the existence o\f a racial imbalance where there i3 an absence of
‘ urposeful discrimination, Ekamining the racial imbalance of the work
- . force, the Court of Appeals found that in the most desirable department
| '\\ of the company, ‘andithe third most desirable, the percentage of white
\ and black employees was not different enough from the makeup of the
‘ \ local work forge to permit an inferenceof discrimination. In the gecond
most.“ degirable department, the court found that black employees pre-
e . ‘\ dominated. Regarding {seasonal employment, the court found that hiring
| of black and'white empioyees wag proportional to appllcatlone received.
. Accordlnglyf the stat?stlce do not support a prima fac1e case of dis-—

) _ crlmlnatlon. ~
The court funther found that it was impermissible to base recovery on
.the subjectivebeliefo plaxntlffs The only relevant questlon is8 whether
~the defendant in fact, discriminated, Neither did thé defendant have
*an obligation to advise applicants of other available positions whtn

1t treated éppllcants pf all race the {same « . -
. . .

The court vacated the District Court's Judgment regardmg the 1ssue
Jmp_f__ racial discriminatign and ordered the comp]‘unt dlemlseed

T T e . o i . ' -
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Court of Appeals. - 4th Circuit
SLEDGE v, Jo P, S'_I‘EVENSg& CO.; "INC, |

FACTS: Blacke who were past and present employees and applicants for
employment with defendant, filed individual and “class actions under
Title VII and 42 USC 1981. The Digtrict Gourt dismissed the individual
suiEe but held that the defendant had violated Title VII and 1981,

Spe
by 3
de fendant lrad not rebutted,this showing. The court enjoined discriminatory
activity g’nd awarded backpay to class wmembers,

{
Subsequent ly, the court entered a decree imposing a broad and detailed

regime of continuing affirmative obligations on the defendant, including .

strict racial quotas inhiring, job placement and promotiom., The court
also set specific wage crjteria, for job assignments and ordered that
departmental seniority fér_blacks be replaced by a constructive plant
geniority plan. Further, job pidding procedures, red circling of wages,
and bumMng)ptandarda were imposed. o

ISSUE: (1) Did the District Codrt' apply the proper burden of proof?

' (2) Was the imppsition of quota relief proper in this case?

(3) Was the alteration of dafenjpnt's gseniority provisfons - .
by the District Court decree proper?

DISCUSSION: Focusing on the "because ¢f'" language of section 7Q3(a)
of Title VII, the defen#nt suggéstéd that it was incumbent upon the
plaintiff to demonstrate not onl that they as a-class weve disfavored
but aiso that thi§ was the result of practices which were racially
discriminatory, It was argued that 'the statistics used to establish
that the class was less favorably situated than whites were by their
nature incounclusive on the 1issue ¢f. causatien:— The court found that
this argument elided the appropriate allocation of the burden of proof.
Plaintiffs in the context of & digtriminatory impact..case, were not
required to prove intent. They only needéd to ghow that the .effect
of facially neutral employment practices was to, discriminate against
them as a_group. .Based on khe statistical evidepce as well as the

. proof whidh showed that defendant, based op its employment decisions

white supervisors, an inference may

upon>th,e subjective opinions
‘p\"._g, attempts to peet its buyrden of

be drayn, Finding that defenda

‘rebutting plaintiff's grima.;ﬁé@;i'e;i';iéppe were unsuccessful, the court

affirmed the findings of discrimination entered. by the District Court.
(Regarding the defendant's useé of sehiority to .¥lefiine -layoff and recall
rights, the court reversed the District Court's Finding of discrimination
citing section 703(h) and Teamsteérs as concerns neutral, good.faith
seniority systems which perpetuate, the effects of past diseriminatory

v . o :'_\‘ ,’ 8\2' . 91 “ﬂ 0

ifically, the cQurt found that a prima facie case had been established |
tatistical evidémgce concerning seemipgly neutral practices and that '



L

"is an important consideration indetermining the need for quot

P | )

Regarding. remadxal action; the court found that the Di strn.tf Court was duty
bound to render adecree whichwill eliminate the discriminatory effccts
of 'the padt, as well as bar like discrimination in the future. The
defendant argued that certain Yeatures of the decree amount&d to pro-bTlack

“and anti-white racial directives whichwill result inthe demoralization

of black and white employees and would work a reversal of the aims
of REO 1eéihlation. - '

— -
The court found that red circling of wages and seniority relief have ¢on—
sistent ly been upheld and are acceptable tools for the eragication of the
practices covered by Title VII. However, the court 1{mited seniority
relief to those black emp loyees who euffered diskrimination apd not to all

black employees as the District Cpurt's decree provided, ~~

Y o

Regarding the Dlatrlct Court's one to one hiri quota, the court found
that , asguming quotas are permissible elmen f remedial relief in
emp loyment discrimination cadses, they are approprufte only under limited
and compelling circumstances. Where effective relief oan otherwise be
forded or where an employer,. subsequent to the effective date of
itle VIX, has made convincing ‘and satisfactory progréss toward the
goal of equal hiring oppdrtunities for all races, it will ordinarily
be unnecessary for the courts to comsider the lmposltlor(\o; quotas,
Whether the discrimination has been egregious, purposeful, or blatant
flief.

in this case, the District dourt gspecifically found that defepllant had

not consciously iengaged in discriminatory employment practices or de 1ib— .

erately violated e;zher Title VII or. 1981. The-€ourt of Appeals con-
cluded fromthis that Jdefendant had rebufted the argument that the dis—
crlmlnatlon had been flaghant., Moreover, the evidence shows that durlng
the - pendencyof the 11t1ga 10n, substant 1a1 progress was made in removing
the disparities in the hiring of blacks, Without decldf@\the lse\’}g

of whether . quoma are permigsible, the court held that in this -case; .

effectw? relief cpuld have been granted without resort to them, i.e.,
by means‘of-those nspects of the District Court's decree which addressed
the defendants policy of relying ugoen the subjective conclusions of
white supervisors, the failure to establish objective hiring guidelines,
and the failure to post vacanckes inter alia, In the future, the District

" Court may recdnsider® whether the decree sans quotas is worklng “«and

if not, address . the questxon of whether such remedial action is per-—

" missible, Thewequrt also struck'down the District Court's decree insofgr

as it orderedvpromotxona quotas noting its appréhenmon that the imple-
wentation ofi these prov1 ions may cause considerable hardship if oot
disruption of the openggmn of defendant's business as well as adverse
congequences on individual employees, mcludlng in gome instances memRers
f“’:%e protected. class, . N

The - coui’t disapproved. Qf the portion of the remedial decree whichs
_altered defendant's pracucg\of choosing employees for layoff in the
affected job category, Spe¢1f1ca11y, the decree provxded that black
employees. who would other‘%pe be laid off could "bump" white tmployees
with less plantwid semorlty regardless of department, provided that
the job could be pyrformed . by the clags member with reasonable training.
* The courf foumd fhat bumpmg §{s an unsettling process whbse domino
tffec; adverseiy«-)affects employees who have done no wrong\f\\dwho may



e

’

have been the victim of discrimination. The decree would require the

significant alteratibn of a seniority syatem which itself is dot lawful.

While the court was unprepared to hold that Title VII insulates bona

fldef’mnlorlty gystems from findings of illegality and rcndora then
t

comp ely immune to jpdicial alteration, it opined that in this ‘case
such alteration 18 unnecessary. The judgment of the District Court

was affirmed in part and reversed in pafm as outlined above.
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. Court of Appeals - 5Sth Circu1t
U.S v. GEORGIA POWER CO.

- 474 F2d 906°(1973)
. | .

n

FAGTS: .The Attor eral fil€d a "pattern or prnctice"- suit under
section 76F-of Title V he Civil Rights A(;t of 1964 which was

consolidated with two private class action suits into one single action
against defendant, Until 1963, defendant engaged in an open and dnvary-
ing policy of discrimination against blacks, Although "this palicy ter—
minated that year, asof 1970, only 543-0f the company's 7, 515 employees
were black (7.7%) despite the existence of a large potential pool of
black applicants, Agide fromindividual discrimination, company-wide’
policies terded to perpetuate the effects of .past discrimination; -
specificalll, the defendant 's high school diploma requirement; written
exams, and recruitment techniques,

.

ISSUES: (1) Did the defendant make a subst€ntial showing of business
necessity for its testing and high school diploma requirementsy (2) 1s

plaintiff class entitled to a back pay award? . (3).Is the effect of
informal, word of mouth recruiting a continuation of past, discrimiga—

~tion? e | \

- ';

*DISCUSSION: Aft‘e_r plaintiff demgnstrateé that 'the written exams _clused

———e——— . N . .
a disproportignate impact on blacks, efetdant had the burden of ghowing

thiat they were job-related and necelssar} for the efficient operatign

.of the business. Thé court stated.that EEQC Guidelimes on test vali-

datjon should be followed unless there is cbmpelling reason for not

‘doing 8o, Since the defendant failed to follow the Guidelines, the court

“cretion tHat such an awgrd is warranted, Under section 797%)_,.which :

AN _ . .
‘auttqrizes the Attorney General to bripg ''patterm or practi
‘the statute restricts relief to "permanent er temporary idjunction,

. restraining drder or other order," -(emphas’is added). The ¢ourt finds

remanded the case back to theDistrict Court to givedefendant another
chanc;;‘to comply, In addition, the courf struck dofm tha-hjgh scHbbl
requiremdnt because it was unnecegsary to the successgful iperformamnce
of the jdbs. As \for the question of btack pay, 'section 706.(g) gives
plaintiffla statyfory right tobackpay if the court finds in itsdis-

" suits,

that even though\Congress failed to ment¥on ~back pay in-the latter

_gection, it contemplated no less. The® court-remandeddthis issue back-

to the Nistrict Court, ~\ = « - t,

-
X ) /

~ Word qf mouth rec’}t\ifment N =all:ho{xgh neutral on its facé,” operates 'as

a "built-in-headwind" . to blacks and’ is not justiﬁ-ie‘d by business
necessity, The court decided that the lower court abused ith discretion
by mot ordering affiirhative relief to cogtradict the discriminatory
impac(t;l of* this ent))’liy\ﬂf_e:E1 practice, - ’ . . PN
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. “Court of Appeals - 5th Circuyit,
~ * . NAACP v, ALLEN- ‘/

h

Ny . 493 Fy2d 614 (1974)

Y

FACTS: Plaintiff brought this class action under 42 U.S.C. 1983 on
behalf of its members and all similarly situated blacks inthe State of
Alabama, alleging vthat defendants have followed a continuous and perva-
sive pattern and ctice of excludimg blacks from employment in the
Department of Publlc Safety. The District Court found that 1n the 37
‘year hlst.ory of the patrol (State troopers are a subdivi ion of this
department), there has never been ablack frooper and ‘the dly b'lacks-
ever employed by the 'department were non-merit systnuLlaborers. The
lower Court conéluded that the written examination admlnute'red to
trooper cadet applicants had never been validated . though 1t clearly
disqualified a disproportionate number of blackst - LIe it r’;usOd to
order new tests, malnly because of admltnstratlve inconvenYence, it
enjoined further discrimination by défeddants and decteed that defen-
defts hire one black Tor each white until approximately 25, percent
"of the personnel, are black.

~ -~
: : : AN © .
. . . ? o - . ar - . N
1SSUE: Does quota hiring relief result inunconstitutional discrimination
T s Ve . ’q . *
against eligible white appllcants? _ . .

H .

DISC\USSION The Court of Appeals, follow1ng its recent dEClSIOﬂ 1n
~Morrow v. -Crisler, 491 F.2d 1053 ), affirmed the ‘District Court's
decision with regm&d to the hlrmgl \)ta. The facts ¥ ,this case
particularly warrant such relief. S‘\lnce the District Court refused
to enjoin the use of the tests whiclh were not validated, defendants
would perpetuate the effects of padti discrimination even thongh it
“'would apply the test in a neutral fashion. Hiring quotas would offset
any adverse effect of.a test not shown to be job-related, In addition,

plaintiffs had proven a long hlstbry of intentional discrimination and
a’ present lack of éffort to actively recruit minprities, he court
concluded that a, hiting quota under this—~facfual situation is not
unconsututlonal gince it furthers a ‘compelling State interest and yet
does not viglate anyope's protected rights under the Constitution., The
court noted, howevernﬁ\at quota~xcelief should be limited in duration
and reserved for situations where e,sser measuxes pave failed, ‘or could
be expected to fail, : /,

v . . ’ ’ /
. . j
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Court of Appeals - L)w()irc:uit

PETTWAY v. AMERICAN CAST_IRON PIPE COMPANY

n

494 F2d 211 (1974) ¢
»

FACTS: Black employees brought a class agtion suit under Titld VIIL

~of the Civil Rights Act of 1964 and 42 U.S T 1981 regueaung aquit-

able relief .gnd damages for discrimination practiced by the employer
in its hiring, promotion, and apprenticeship programs, Until 1961, the
company engaged in overt, Yntentional discrimination; from 1964 to
1971, defendant made use of testing procedured and a high schoo@
dlploma a8 criteria for hiring and promotlon which the District Cou
found to have an adverse impact ot the employment opportunities for
blacks. Since 1971, defendant has uti.lized departmental seniority
system and an apprenticeehip program that requires, among other pre-—
requisiteg, a high school diploma. ' : ‘

H 1 4

1SSUES: ) Does departmental seniority, although neutral on its-face,
cdnstltute discrimination inviolationof Title VII when practiced by a
comp any that in the past ham\&/ertly discriminated against blacks?
(2) Can a high echopl ion requirement be juetified, under Title
V11, Voo the basie of i"‘bﬁ ess neceee\’ty" even though it perpetuam
&e coﬁsequenoes of past dlacrimlnat;ton?

DISCUSSION' “ Plaintiffs establlsﬂed proof that past dlecriminatory
emp loyment practioes have regulted in racial stratification in pay,
jobs, and departments . rough the yse of comparative statistical
evidence. In a fgotnote, e court noted the importance of statidtical
evidence uged to establdsfi™a riima facie case of dlscrimmation in
Title VII_cases within the! 5th €ircuit, t. Holding that Lhe statisticgs
establish & case of yacial strat\flcation within the ‘company, the
court found that the departmental getigrity system deter’s blacles from .
transfer ot  promotion to a differen department due. to a lack _of
senlority...

s

-

The Court aLso found ttlat the high school edbcatlonal criterion for the '

apprenticeshlp prograg has a disproportionate im act on black employees.’

* Therefore, the defendant has the- burdep of establisMéng & "business

necessity" for ‘the criterion in order not to violate Title VII. In
the area of testing and eQucat;ional requifements, the Supreme Court

4in Griggs v. Duke Power Company, 401 U.S. 424 (1971) has set the

standard of what business necessity demands: that the requirement
"bear a demonstrable relatxonshipo to suctessful performance of the
jobs for which it was ‘uged."' The Court held that a certain reading
*level necessary for the apprentice program cannot be equated” with
a. r‘eq\nrement for- a hlgh school educatton -

AN
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Therefore, the court granted injunctive reldief by requiring adopt ion

of aplant-wide seniority seystem. The count also awarded back pay

to all members of the class including thoge who had not filed charges
s .

with the EEOC, )
/ \

-----
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Court of Appealds - 5th Cirenit -
RQBINSON v, DALLAS )

. 514 P.2d-1271.(197%)

R ; /" L

FACTS: Plaintiff began working Forthe ¢€fendant {n 1970, In1973 he was

dTsciplined and discharged” pursuangt/to a City personnel rule which

authorized disciply ina)_‘m}iloyeen. ho fail te -pay "just debts.,”" He
alleged in his compWiAl’ gHat the rule discriminates against blacks

. and therafore violat, . 2.\r}r of the Ciy{l Rights Act of 1964, In
t

support of this al. ’ﬁatiféxi, tha. pliaintiff illuatrated the statistical
effect of the }‘\31“; .. Those #tatisticsindicated that seven employees,
 three of whom ygre black, wWexe disdiplined under the "just debgf'" rule

in the peripd:1965-1973. . ‘“
ISSUE: Axre pl fh’gi‘f/({a statistjcsl sufficient ‘evidence to establish a
Bi'fm_a iﬂ,’:’.’lﬁ se’ of discriminatio againog‘ defendant under Tit'le VII?
Ay A S .
DISCUBEII_EI)N{. é{CO\it“t of Appeals held that plaintiff has the initial
burden to est, ligh that a practicd has a discriminatory effect. Al-
t})&ugh statistics alone may -demonstrate such effect, the court-held that
. Pl {ntiff)s statistics were not sufficient to establish a discriminatory
. effect /z blacks in that; the small size of the sample could not
o #Aéuvince tha court that the "just. dehts" rule\yas a violation of Titla
A7 v3L,,” Plaintiff argued that poor.people aremore likely not to pay their
"7/ debts and, since blacks comprise a d‘ispx&portionate ly laxrge percentage

s

.7 .“of the poor, the ' just debts'" rule must therefore have disproportionate
~effect onblacks, The court réfused to asacept the first part of this

»/,' premise and further noted that the rule does.ngt apply tq blacks in
T géneral ‘but only to black employees of the.defendant, Therefore, the
’ .0 -+ relevant inquiry must focus on _vhethe,_r defardant black employees fall
CLoee .. to pay their debts more frequent ly that white employees. Plaintiff
A did not address this issue. . :
/"(r : |
g ) -q‘ A
' ' \. .
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Court of Appeals - 5th Qircu&%
WILLINGHAM “; MACON TELEGRAPH PUBLISHING COMPANY

507 F2d 1084 ¥1975)

. * | o !
FACTS: Plaintiff brought this individual action under Tit¥le VII of the
Civ Rights Act of 1964, Defendant, as anewspaper establishment in a

community, Felt 1t hada legitimate intarest tomaintain favorable rela-

tions with.tha residdnts of thae community with whom\it conducts business
Pursuant to this interest, defendant promulgated agrooming code requir-
ing male and female employees who came in contact with the public to
be neatly dresded and groomed in atcordance with standards generally
accepted in thesbusiness community, Defendant interpreted its regula-
tions to .axclude employment of men with.long hair, Plaintiff was
denied employment for this reason and-alleged that defendant's regula-
tion as interpreted is sex discrimination because {f he were a female
with {dentical length of hair, he would have been employed?

ISSUE: Does a grooming code\that excludes males with long hair but
does not exclude females similarly situated comstitute sex discrimi-
nation under section 703 of Title VII?

. ) o .
DISCUSSION: Tha type of digcrimination at issue inthis case involves
what the court terms "sex-plus.'" Defendant {8 not refusing tohire males
in general but only males with one seemingly neutral char'acteriesfc:
long hair. Although Title VII only speaks to sex discrimination,
‘the Supreme Court, inPhillips v. Martin Marietta Corp, 400 U.S. 542,
(1971), expressly found that "sex-plus! discriminationviolates the 1964
Civil Rights Act.  'The EEOC has supported plaintiff's position that
grooming codes which distinguish between sexes areyiblations of section
703 Title-VII. o g

The “court, however, declined to accept tge EEOC's position noting that
the purpose of TitleVIILis to afford equal access to employment opportu—

*nities, The court distinguished between "sex-plus' discrimination in~

«volving & fundamental gharacteristic of one sex and characteristics,
as with long hair, that have an insignificant effect on job opportu-
nities. In-Phillips, supra, the court struck down ‘a distinction.based on
having pre-school age children. The present case does not involve the
fungamental - characteristics of males. Groowing regulations db not
significantly bar employment opportunities; rather, they are more
¢losely related to the efficient operation of a bueinefs. As a re-
sult, the Court hol'thht Tét le VII has not been violated.

o
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'  © STROUD v, DELTA AIRLINES .

+f

s

/ S

+ ) ) ’ Szi",.i§ ia 595 (Igjjj . * .
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N

FACTS: Defendant had a paliey of not employing an¥ nArried women as stewnrdesses,
(Tt did uot hire amy men for this position.) ' Due:to her imminent marriage,
plaintiff resigned and yas subseqiently denied rejnstatement. She filed suit
under Title VII alle {tg gex discrimination, The District Court entered judg-
ment for the defendfifit. - " ' -

r

-

F] -

ISSUE: Did the plaintiff stgte a claim of sex discrimination cognizable under
Title VYII? ) S : '
DISCUSSION:I Ih'/e Court of Appeals held that_any question as to whether digcrimi-
nation’against married. women was maintainable under Title VII was regolved by -
Phillipé v MartinMarjetta, where the Supreme Court rejected the argument that
T ocrTmlnation between different classes of women (know as "sex plus discrimi-
natjon") was outside the ambit of the Act., The court noted, however, that the
3rd ¢ircuit had held that discriminatjon against married women constitutes dis-
ALrifination based on sex ohly if adifferent standard, i,e. , the marital gtatus

f’of the person/has been applied to mew and women , The evidence in this case.

. ,é‘mwed‘ that Belta only hired women as stewardesses during the time frame

“{avolved ih"’f:his case. Although thisis itself aviolation of TitleVII, plaintiff .~

is not.a person whomay assert the rights ofa prospective male flight attendant.
The barriérs which Congress sought to remove by passing Title VII were those
which eperate'to favor one sex group over the other. Here plaintiff is not a
_member of the rélevant identifis#le clads which has been discountenanced in favor

’_.,_.-J’j«"of another such class, If plaintiff suffered diag:riminationr it was 'a result
/s of marriage and not sex, Mem were not favored oYer wohen,

» _ | They simply were
not involved.- Title VII does not bar all discrimination —— only the specific

LY

forms enumerated by statute. The holding ‘of the District Court was affirmed,

.
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“the burden of proof does not shift £

Court of Appeals — 5th Circuit
PRICE y. MARYLAND CASUALTY '
561 ¥,2d 609 (1977)

r

FACTS: Plaintiff breught suit under the Age Discrimination in Employment
Act (ADEA) alleging that his employer.forced him to.take early retirement
utilizing iwpermissible age considerations. The District Court found
that the defendant had been dissatisfipd with the small volume of busi>
ness generated from the office in which plaiptiff worked. Accordingly,
management decided to reduce that office's expenditures by termimating
one of three market representatives, Utilizing supervisory evaluations

" add the comments of other officials who had observed the three employees,

mansgement decided to terminate plaintiff based on his lower productivity
and lack of flexibility, initiative, and saphisticated knowledge of the
work., _ ’ .
: o : -~
I8SUK: What standards of prc;ofwap_ply to a §uit brought under the Age
scximination . in Employment Act? , B ‘

DISCUSSION: The Court of Apnpeals stated phat in ‘an ADEA’action the burden
of proof Ties with the plaiftiff. While the establishment of a prima facie

case requires the defendant to come foyward with evidence demonstrating
reasonable factors other than age in Fustifying an employee's discharge,
o.the defendant. .The Court held
that the McDonmell Douglas st‘andatd__.'ihpplieé to ADEA cases and that in
order to prove a prima facie tase, plaintiff must show that (1) he is
a member of the'prbteoteTagt{ gﬁc?up; (2) he was discharged; (3) he was
replaced with a person outsidethe protected group; and that (4) he was

qualified to do the job. The court feund that plaintiff did not meet

the third element in that no. one was hired to replace him. The court

pined, that had plaintiff made out a Br_inia facie case, reesonsable factors

o
bther than age had been adddted to justifyhis discharge. The Court of

Appeals affirmed the judgment ©f thesDistrict Court.

A AN
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) * - , MARSHALL v . GOODYEAR TIRE & RUBBER
. ‘ T 554 F. '

..

Id

FACTS: The Secretary of Labor filed suit against defendant alleging -
a violation of the ADEA concerning the discharge of an employee, The
' pistrict Court entered judgment for the plaintiff and ordered a nation-
wide injunctiod- against further violatioys.

_ _ s N .
ISSUE: (1) Was the scope of the injunctive relief proper? (2) Whal ie
the proper stan“d for establishing a prima facie case under the ADEAT -

: DISCUSSION: The Court of Appeals found that the injunctive relief

N Oragrea In this case was too broad. The ADEA authorizes Ristrict Courts

. to grant "equitable relief as may be appropriate." The court held that

an injunction is only appropriate where the facts indicate a company

policy or practice in violation of the statute. Here the District Cour

: . relied solely on the discharge of one employeé for its order and mad
v no finding of a discrimipatory compady policy of practice. The court
remanddd the vase in order that the District Court reconsider.the ré‘li}(

~ that it granted and to determine if the defendant's actions evidenced/ a
storewide (as opposed to nationwide) policy of age discrimination, in

which cage a more limited injunction might be in order. -

Defendant contended on appeal that the test for a prima facie case under
the ADEA should parallel that set forth in McDounell Douglas v. Green

and that a plaintiff should be required to show that (1) he was a member
of the-protected age group; (2) he was Uischarged; (3) his replacement
was outside the protect8d group; and (4) plaintiff was able to perform.
his job. . . ) . )
v - " - i - ’ < -~ ' ( " .
Noting that McDonnell Dougias does not establish an immutable definition
of prima facle caae_a’ns 'gﬁht the evidence in this case showed that
defendant placed an advertisement specifying that applicants be between
: age 19 and 26, ‘the court held that plaintiff had proved a prima facie
‘\ case by showing that (1) plaintiff was in the protected group; (2) he
~ was discharged; (3) defendant sought to replace him with a younger person;

/_ _gnd (4) he was replaced by a younger person outside the pgﬁtected group.

"The court upheld the judgment of the District Court that>dpfendant did
not, go forward with sufficient evidence to rebut plaintiff's prima facie

| J case of age discrimination and affirmed the judgment on the merits. .
* k ~ ' ) : : *
. ¢ " N ; -~
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Court of Appeals - 5th Circuit

LOPER v, ggnkchn AIRLINES

+

.
LS

- -

FACTS: Plaintiffs filed suit against defendant airline charging sex
discrimination and challenging defendant's policy that flight attendants
must retire at age 32 and those who marry must resign, The District
Court entered summary judgment for the defendant. Plaintiff appealed.

v

_ISSUE: Did defendant's policies constitute sex discrimination in Aio-
JatTon of Title VIT? ! ' <'
DISCESSION: The Court of Appeals held that since men were not hired as

ight attendane®suntil after the forced resignations in question, plain-
.tiff did not receive treatment different from men. The court found that
the fact that defendagnt did not apply age and marriage policies to other
job classifications does not bolster plaintiff's TitleVII claim because
the airlines policy distinguished between flight attendants and other
job classifications and not between the sexes. Accordingly, the fudgment
of the District Court was affirmed.

o~ B
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‘case of discriminatioun.

Court of Appeals -5th Circult
CORLEY v. JACKSON POLLGE DEPARTMENT
1 566 F. 2d 994 (1978)

FACTS‘ Plajntiffs alleged in a suit brought under Title VII that they were
discharged from their policeman positions because of their race and because
of their opposition to defendant's discriminatory practices. Defendant re-
gsponded that plaintiffs were discharged solely because they accepted bribes.
Plaintiffs then alleged that this justification was pretextual in that other
officers ware accused of taking bribes but that the matter was not investi-
gated and they were not discharged. The District Court found for the defendant.

ISSUE: Did the District Court apply the proper burden of proof 1nf1ndingthat
evidence of pretext was irrelevant? -~

s found that plaintiffs were the first two
that they and the few otherblack police officers
ctims of open discrimination). The Court agreed
lew that plaintiffs had.established a prima facie
he Court held, however, that the District Court
failed to follow the proper burden of proof in ‘holding that regardless of
allegations and evidence of pretext, a legitimate, non—discriminatory reason
for discharge suffices to rebut a prima facile case .of discrimination. The
Court held that in so doing the District Court confused the issue of whether
the employees actually committed the crime upon which their discharge was based
with the i1ssue of whether the crime committed was used as a pretext for discrimi—~
nation:f,e., whethex the employer agplied the same criteria to other employees
accused of the same or comparable offenses. The District Court did not address
the relevant evidence of pretext such as why the accusations against the other
policemen were not investigated. Such evidence 18 not collateral as the District

DISCUSSION: The Court of Appe
black policeofficershired(a
hired before 1970 were the
with the District Court's

. Court maintained, but an indispensable element of the plaintiff's case which

must be confronted by the trial Court. Rather than beclouding the 1ssge, such
evidence sharply defines it. The Court reversed and remanded for a new trial
in accordance‘with'its opinion. ' '
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Court of Appeals — 5th Circuilt
MORROW v. DILLARD
580 F.2d 1284 (1975)

FACTS: Plaintiffs, who were unsuccessful’ applicants for positions with
the nghwaysﬂ&etyhPatrol instituted a class action under 42 USC 1981,
42 USC 1983, Title VII, and the 14th Amendment. The District Court held
that thestatisticalevidencé showed unintentional albeit discriminatory
hiring practices. The court turneéd down plaintiff's request that hiring
quotas be imposed and ordere 1njunctive rellef and afflrmatlve action

" oriented to the klack populat

A Court of Appeals panel afflrmég Ypon hearing the case en banc, the
full Court of Appeals found that it was incontestable that the Patrol
engaged in unconstitutional discrimination but foynd the District Court
relief to be insufficient. The court remanded the case with the instruc-

. tion that' affirmative hiring relief be established until the Patrol is
effectively integrated. The District Court, oun remand, ordered the

patrol to temporarily offer first employment to every black applicant
who met the minimdm qualifications for the position in question.

ISSUE: Did the District Court abuse its discretion in affording race
conscious affirmative relief?

DISCUSSION:" The Court of Appeals found its prior em banc decision to
be consistent with the Supreme Court's decision in Bakke. In exercising
their equitable powers, Federal Courts may consider race in endeavoring
to eliminate the discriminatory effects of the past. A District Court's
remedial decree must be "reasonable, feasible, workable, effective, and
realistic" and must correct the condition which offends the Constitution
by balancing individual and collective interests.,

' The case at hand is analogOUS to NAACP v. Allen wherein a temporary

racial quota was imposed and the court stated that "It is the collective
interest, governmental as well as social, in effectively ending uncon-
stitutional racial discriminatiod, that justified temporary, carefully
circumscribed resort to racial criteria, wherein the chancellor (the
District Court) determines that it represents the only rational, non-
arbitrary means of eradicating (the) past evils." The relief ordered
in.-this case is far less restrictive than the quota based relief in
Allen., Neither underqualified nor unqualified blacks will be employed.

The relief ordered is necessary to eliminate the discrimination’ in hiring

_ practiced by “the defendant and "to change the outward and visible signs

of yesterday's racial distinction, and thus, to provide an impetus to
the process of dismantling the. barrlers, psychological: or otherwise,
erected by past practices," The remedial relief. ordered by the District

-Court was upheld by the Court of Appeals.

*
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. Court of Appeals - 5th circuit
! - WILLIAMS v. DEKALB COUNTY -
77 ¥.2

5

FACTS: Pladntiffs brought a class action under 42 USC 1981 challenging
ﬂ“r‘ L . r I3 4+ L4 .

racial discrimination in hiring, job assignments, promotions, and dis-
charge procedures. The District Court entéred judgment for the defendant.

. ISSUE: I8 proof of purposeful discrimination required in proving a prima

facle case under 42 USC 19817  _ ° ‘ ‘
DISCUSSION: The Court of Appeals initially affirmed theDistrict Court's
finding that plaintiffs had made out a prima facie case of racial dis-—
criminatiop based solely on statistical evidence but found that the
defendants did not carry their burden of showing that the actions which
adversely affected plaintiffs weré not racially motivated.

Subsequehtly, upon_ rehearing, the court modified its decision. The court
interpreted the Stpreme Court's opinion in Washington v. Davis to require
a showing of purposeful discrimination in a case brought under 1981 before
casting the burden on the defendants to rebut the charge. The court
held that a claim under 1981 is for this purpose to be equated with a
claim under the l4th Amendment and is thus, distinguishable ‘from a Title
VII claim which does not require a showing of intentional discrimination.

The court remanded the case with idstructions that the District Court
deflermine if the statistics established a prima facie case of dis-
N criminatory purpose.

A

NOTE: 1In Davis v, City of Los Angeles 366 F 2d 1334,. the Court of
Appeals for the Jth Circuit held tEat a plaintiff'in a 1981 suit need
—.pot prove purposeful discrimination. The Supreme Court granted certiorari’
but declaved the case moot and the 9tH Gircuit opinioh to be of Ao
precedential value 59 LEd 2d 642. .
: . /
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»Court of Appeals = 5th Circuit
SOUTHBRIDGE PLASTICS DIVISION v. Local 759
F,2 8)

’

[

FACTS: Plaintiff brought™ an action seeking a declajgatory judgment that
a conciliation agreement with EEOC, modifying provisTons of the company's
seniority plan and replacing them with a quota asystem, overrode auy
contradictory provigions contained gn the collective bargaining ag ee-
~ment with the union. The Distri Court granted summary judgwent,

ISSUE: . Does the conciliation agreement or the seniority plan pre ﬂJl
? under U, S v. Teamsters.

DISCUSSION: TheCourtof Appeals, relying on the Supreme Court's decision
1n U,5. v, Teamsters, held that in the absence of a showing of dis-
crlmlnatory purpose in a seniority system, it is protected from -attack
on other Title VII grounds, The court, accordlngly struck down the
cOné@%lat1on agreement with EEOC insofar as it conflicted with the
seniority system, The court declined to remand the case for a deter-

mination of the seniority rights of individual employees ‘affected by
post—Act discrimination, finding that an action for declaratory judg-

ment could not be converted into a Title VIYI action, -The decision of
the Distric¢t Court was reversed,

“\
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'ISSUE: Wag the verdict propcr-upder the Equal Pay Act?

- tution a

o b
? B : :‘
' ) N !
B oL . . * . '
- \\
Court of Appeals :\ﬁth Circuit ' .
~ PEARCE v. WICHITA COUNTY

590 F. 2d 128 (1979) -

-

FACTS: ‘Plaintiff filed suit under the Equal Pay Act and the District Gourt
awarded her damages. ' § ' '

v

DISCUSSION: Defendant contended on appea) that National League of Cities

v. Usery, 429 US 833, precluded extension-of the statute to .the States.

That casc held that insofar as statutes ‘extending Federal minimum wages (o
State employees operated todirecglydieplacethéStates' freedom to structure

integral operations inh greas of traditional governmental functions, they are

not within the authority granted to Congress. .

The Court of Appeals held that the Equal Pay Act effectuated different purposes

than tinimum wage laws and that National League of Cities was not controlling.

Specifically, the court held that the EPA Jeaves the State free to set all
gsubstantive terms of employment provided that men and women receive equal pay
for equal work. Unli minimum wage laws, thé EPA does not displace the states'
freedom to structure the delivery Qf services or interfere with the employer—
employce relationship. The freedom to pay female employees wages less than
those paid to men for equal work is not among .the functions esgential to the

.separate and independent existence of the states.

. \ .
Accordingly, the court held extension of the Equal Pay Act to the states is a
valid exggcise of Congressional power under the Commerce clause of the Consti-
nd is not barred by the Tenth Amendment. . '

. I 4 ,
'Regarding‘fﬁé“legal basis for.the judgment for the,plaintiff; the court held

that & prima facie case under the Equal Pay Act requires a showing that the
employer pays different wages to employees of opposite sexes for equal work
on the job, the performance of which requires equal skill, effort, and-resapon-—

sibility and which are performed under similar worklng conditions. The em=-..
ployee need not prove Ehat the duties pexformed are. identical but that the
"gkill, effort and responsibility" required are substaritially equal. o

The c¢ourt found that"efforﬂ'iacoqcernedwith the measurement of the phye{cal
or mental exertion needed for the performance of .a job. The plaintiff es—
tablished that her male successor was patd substantially more than she had
" been although he assumed‘ne additional duties. Findingthgt,tei.ﬂl" includes

consideration of such factors as experience, training, educatidn and ability,

the court noted that plaintiff had far more experience thanher male successor ..

and’an -¢qual ‘amount of ahjlity, The court defined "responsibility" for Equal
Pay Act purposes aB the degree of accountability required in the performance
of a job with emphasis on the importance of-the job obligations. Actual

duties rather than job titles are vcontrolling. It was established that

. .
N -
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plaintiff and her successor petformed the same duties. The court found that
plaintiff had met her initial burden of proof, and that the burden shifted
to the defendant to prove that the unequal pay was due to one of the EPA's
four exceptions: ' .
. Id . . . \ , . .
0 a seniority system; '
.0 ‘a merit system; )
o -a system which measures ‘earnings by
quantity or quality or ‘production; or

o a differential based on any féc;or i ' : : -

other than sex:
rvl * - i - -y

~ ~

Defendanﬂalleged that the wage differential between plakntiffand her-quécesgot

was due . to a "factor other ‘than sex" namely, greater economic benefits from
his work. The court found that although the increased revenye which plaintiff's
‘succesBor earned might explain his raises during the course of his employment ,

starting salary, . _ P

it does not justify the large gap between plaintiff's final salary and his

¢ .

-

/’

4

The court found the verdict for the Q}aintiff to be jufified .and affirmed.

R
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Court of Appeals - 6th Cﬂrcui;
, AFRO AMERICAN PATROLNEN{Q'LEACUﬁ v. DUCK

» 503 F. 2d 294 (1974).
FACTS: Plaintiffs brought this action under 42 U.S.C. 1981, 1983 und 42
. U.3.C. 2000d; in.addition they'allegedviolations of rights guranteed by
the: 13th and l4th Amendments. At issue was the City of Toledo's require-
ment that all police officers have five years of experience before
. bgcoming eligible for promotion to sergeant and two years additional
serviee for each higher ranky Plaintiffe alleged that giving sysh a
-bohus ;h' senfority’ was“discrimination against blacks in promotion
- procedyres. Plaintiffs had passed the written examinatioun so the jbb-
relatedness of the test was not an issue, . . ’

. -
‘ .

ISSUE: Are the employer's service requirements for ‘promotion discrimi-

vatory? ° : - ) . | - . |

- ” - ' . .
DISCUSSION: - The Court- of Appeals noted -that®under 42 U.S.C. 1981,
1383, 1t 1s ndt necessary to prove that discrimination was willful or
intentional.' In the Sth and 8th Circuits, the court observed, statis~
tice alone were dufficient to prove a-prima facie case of discrimination.
In this case, the court found that statistical evidence showing that ~
only three black officers have been advamced to command positions was

L4

. sufficient to support the conclusion that the time ig grade require- , -
. ~ ment in the promotional system had the effect of perpetuating the effects
" of past discrimination. The tourt disagreed with the District GCourt
_ determination that all in-service requirements'be reduced to one year.
- The court remanded this issue ta.the District Court and instructed it to

° _ balance the respective interests to arrive at amore reasonable decision.
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COURT DF APPEALS -6th CIRCUIT

, L MCDANIEL v. ESSEX INT'L INC. [

571 F. 2d. 338 (1978)-

S

-

FACTS:—The employer enteredinto a collective bargining agreement with the union
containing a unjon security clause which required unign membership and payment
of dues. The plaintiff, aSeventh Day Adventist, adviged both the employer and
the union that her religious convictions prevented het from womplying with the
clause. She.requested an accommodation to her beliefs and sugggsted a contri-
bution to a non-pectarian charity to be chosen by the employer and the union.
Neither responded and she was discharged. - A N

Plaintiff £iléd duit under Title VIX and tlii,s. Constitution seeking reinstate-

-ment, back pay, damages and injunctive rellef. The defendant union asserted that

Congress; in’'passing the Taft—Hartley Act which permitted the union shop, mani-
fested its intent to subordinate competing jinterests including religious inte-

rests to achieve the goal of sharing . the total costs of collective bargaining
among all represented employees. The defendant argued that Title VIX merely

extends' to employees in the private sector the identétal protections against .
‘religious diacrimindtion that the First Amendment ‘extends.to public employeed.

S PR : e o
~The District Court, finding that pla;nt.itff had. failed to state a claim under

Title VII, ‘entered summary judgment for defendants. Noting that the religious

- accommodation proyision (701(j) of Title VII) is subject to balancing against

competing interests, the .court found that the dues paying provision of Taft—
Hartley is a tax-in support of union collective bargaining efforts and repre-
sents a compelling governmental interest to which religious interests must be
subordinated. IR . : :

ISSUE: Did congress intend the provision which permits a collective bargaining
agreement to require union membership as a condition of employmem7 but prevent
dischargeé for any other reason other than failure to pay dues to be an accommoda-
tion to religious scruples against union mei‘nbgrahip?

]

\
] H

DISCUSSION: Citing TWA v. Hardison, the Court ‘of Appeals held that section 701
(J) of Title VII requires that a reasonable accommodation be made or that the
defendants show that to do so would cause undue hardship. The Court found
that no such showing had been made inthis case. 1In so ruling, the Court stated
that there wad no indication in the legislative history demonstrating that Congress
had wished to subordinate 701 (j) to the Taft—Hart ley Act. ;The Court opinedythat
no national policy is’of higher prioritythanthe elinination of discrimination

~in employment and that accordingly, Taft-Hartley does not relieve an employer

or a union of its duty of reasonable accommodation to an employee's religfous
beliefs. '
o _ \/
. o 102 |
. T T _ 11 1 '
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The Court remanded the case to the District Court to determine if defendants'
claim that reasonable accommodation would cause undue hardship (on appeal it

was claimed that failure tp diacharge'plaintiff would be a violation of the
collective bargaining agreement) is persuasive.
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Tength for Agn  than for women j

cerning hair length were not discharged

. * .J . ,"
Court of Appesls - 6th Circyit
, BARKER v. TAFT BROADCASTING COMPANY
535°F.2d 400 (1? 1)y ,.r"

%

" FACTS: Plaintiff was discharged because of s'hair 1e 8th Women were

permitfed to wédar their hair longer than en. The Distrin:t Court dismissed
plaintiff's action under Title VII fo fai/ uré to stbte a claim.

ISSUE: ' Is an employer 8 grooming qéde hif.:h mandatea a short®&r hair
a facga violation of Title vIr?

DISCUSBION: The Court of Appeals noted iy the fird(;: inotance that there was
no 3Ingati6n that women employees who ( 1ped t¢ comply with the rule con-
‘that the employer hired women who
were not in compliance with.its grdoming™code’. The Court found that such
grooming codes bear such a negligible relatiop to the.purposes of ’1‘1tle VEI
that it cannot be concluded that. they were’ atargetof the act Accord-
ingly, the Diltrict Court's ryling Vas fﬁfirmed

The dlasentex would interpret Gr1gg atflctly, find a pr1ma facie case
based on neutral practices with gpaqt on one sex and would require
_the_employer to demonstrate -a "bona fide occupational qualification"
in_order to escepe Title VII 1labL11ny '
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Court of Appeals — 7th Circuit
HQDGSON v. GREYHOUND LINES INC. \

-

FACTS: The Secretary of Labor filedra complaint alleging that defendant's
maximum hiring age policy for applicants for the position of driver
of intercity passenger buses violates the Age Discrimination in Employ-
ment Act of 1967229 U.S.C. 621. TheDistrict Court found that plaintiff
had made a prima facie case of age discrimination and held that defendant

failad to satisfy ite burden of proving that its age limitation policy

was a bona fide occupational qualification reasonably necessary to thae
normal operation of its business. ' : -

.
ISSUE: Does a maximum age limitatidn for hiring intercity bus drivers
Violate the. Age Discrimination in Employment Act?

DISCUSSION: The Court of Appeals reversed, holding that the maxlmum
age limitation is a bona fide occupational qualification reasonsbly
necessary to the normal ,operation of a passenger tarriage service. The
Court rejected the more stringent burden of proof imposed by the District
Court and held that defendant, a business concerned not only with the
safety of its employees but also with the safety of passengers and other
motorists, must 'demonstrate only that it has a rational basis in fact
to believe that elimination of dts maximumhiring age will incrpase the
likelihood of risk of .hairm to the passengers, .The Court added that
only a minimum ingrease of risk of harm’ need be shown. Defendant
satisfied this burden of proof with. expert tdstimony as to the de-
generative phyeical .and sensory .changes that occur in the aging process
but whichoftengo unnoticed, and with its evidence of the more rigorous

andt strenuous work that is x‘fiuirdd of  employees with little seniority.

‘The qour;t' mphasizedﬁthat' it formulated a lighteél bnrde;\,_ of proof in

this case in order to fit"the peculi'ar nature of

efendant's businegs
as a bus company. f oot
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Court of Appeals -7th (]’Iircuit
YUHAS v. LIBBEY-OWENS-FORD CO.
kY 7

P

. 562 F. 2d. 496°(1977) .

FACTS: Plaintiff applied for a job at defendfnt's plant where her husband was

already employed. The employer denied her pplicalion becaus€e of a rule that

a present employeel!s gpouse may not be hiygd in a similar capacity. The rule
e WAS. dlrected solalk\df'new emp loyecs wheg er male or female.

_Plaintiff filed §,class action suit ohbehalf of all similarly situatetd women

alleging that the"noapouse"rulev1ol €d Tltlavnl. Specifically she charged

that the provisién resulted in dxsparate impact against women inasmuch as 71

) women as opposed to only .3 men had been denied employment as a result of its
enforcement’.

The Dtstrict Court held that althgugh the provision was gexually neutral on its
_ face, its implementation fostered disparate impact and that therefore, plaintiff
had established a prima facie case ¢f discrimination. Defendant tried to show
work relatedness 1n that the employmenttafspouses increased absence and late-~
nessg, -created problems related ta v@catlon and work schedule as well as morale
X problems resulting from the marital TLlBLlOﬂBhlp. The District Court held that
these argumencs were 1nsuff1c1ent to rebut the prima. facie case of sex discrimi-
nation. . ’

)
S

ISSU%: Doestuxemployen’srulethqtz&ﬁr&sentemploYee's spouse may ot be hired
1n'a")s_imilar capacity violate Title VII?
DISCUSSION: The Court of Appeals agreed’ that a prima facie case of discrimina-
"tion had been proved based Sn a shdwing of disparate lmpact. While conceding
that there was a lack of statistical evidence regarding absenteeism and-there
.was no evidence thdt product1v1tbr was enhanced by the rule, the court, he ]d
that these facts did not conclusyvely" demonstrate that the defendagt's rdle
was not job related: The wourt found that the '"no spouse'" rule was predicated
on the a¥sumptionthat it 'is generally abad ideato have both gpouses worklng
together and found this policy to be dplauslble. ' “The Court noted inter-alia,

fere with weskers job performance and that if one spouse became & supervisor,
nymerous problems of d1sc1p11ne and favoritism could arise. The.Court, found
that while these ?pasons were not strictly related to productivity they were
"far from frivolous' and the court found the argument that the rule improves the
workplace ‘to be convincing. The court stressed that Griggs and its p%ogeny

focuged.on . persona'l-characterlstlcs which members of minority groups wete not

.., likely to possess, whereas that is not the case regarding the no.spouse rule.
‘(‘ ‘Here the disparate impact rresulted from the historical fact that in the past
imore men than women chose to work in defendant's plant.

-

T Because of the pla‘\:slblllty of defenﬁqnt 8 arguments and because the employer 8
. rule did tot penalize women on the’ basis of env1ron\‘n’3ntal or genetic background

¥ the Courd found 1t\to be Job-r lated and acedrdlngly, reversed ‘the . District
S Court, |

* ‘ - R : . gt ’ 0 —-.. .
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r/r"’f that marital relationships often generate intense emotidns which could 1nLer—\
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Court of Appeals - 7th Circuit
GAULT v.° GARRISON : /
569 F.2d 983 (1977)

.
. - A y
‘ - . v
I

FACTS: Plaintiff fildd an action on behalf of herself and ogper teachers
under 42 USC 1983, challenging the constitutionality of govervmental man-
datory retiremeut requirements. She contended that the policy violated
the Equal Protection Clause (by discriminating againgt plaintiffs on
the basis of age), -and the Due Process Clause (by creating an irrebut-
table presumption and by terminating public employment arbitrarily).

he State statute which -was .challenged did not requird the' retirement
teachers at any age but provided for the termination of tenure at
age 65 and that any subsequent employment be on an annual basis. The
gt stute did not afford teachers over 65 the extensgive procedures which
a school board must follow to dismiss or review a teacher. Thé& school
board in question maintained a policy of forcing teachers who reached:

age 65 to retire at the‘enqgof the school year. L0
N :

The District Court dismissed the suit. .
- . o RN

ISSUE: Were the challenged statutes and policies uncongtitutional?

DISCUSSION: The Court of Appeals noted that.this casé does not involve a
claim of a right to government employment but rather concerns only the
access to continued eligibility to such employment. The Court cited
the Supreme Court decision of Masgachusetts Board of Retirementv. Murgia,
427 US 307, which held that age does nat constitute a Buspect classifi=
cation and.that to defeat an Equal Protection claim the employer need
only articulate a legitimate state inte ese\gg justify its policy and
to show 'that"’its\ policy“ie rati®nally related to the ‘furtherange of
that SBtate interest. The
. holding for the defendant in the Murgia case thch‘involwgg the forced"
retirement of policemen, noting that the imminent possibil¥ty of unfit-
ness in that position which was shown to be related .to advancing age
and could bacome a matter of life or death is not gnalogous’ to the
situation of a teachar. . The court also ﬁpdnd that-the~purpod§ of the
requirement involved in this case was not clegrly identified ‘at the.

trial leyel. _The'cqurt(held.that even if the-purpose wds to prevent , .

[ ‘ -

the '‘retention of unfit teachers as wadhinted, no evidence was presentéd
to indicate any reldtionship between the attainment of age 65 and unfit-
,negs to'teach. - ) , .

.o
. . . k

.gggggding g%? lack bf extgpaivg'prOceeres_ for teachers onf 65;kthe
the classificdtion of teachers between those who ar afforded
..and those who are not a,ffrorded procedural safeguards to be discriminatory

ion its face. The court vacated the District Court's order and remanded % -
‘for further 'proceedings, consistent with its opinion. : "

o Al

.[CF. Vance v, Bgédley; 59 LEd 2d 171, Supra] . . .
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Court of Appeals -7th Circuiti
U.8. v. CITY OF CHICAGO
573 ¥.2d /516_'(1978)

J v
{ .
FACTS: The govermment brought an action to challenge promotion and transfer
policies of the city's fire department alleging discrimination against.blackse
and Hispanics. - In promoting employees, the city used a written examination,

" efficlency ratings, and senlority.

The District Court found that the methods employed resulted in adverse impact on
blacks but that the methods were job related. Nevertheless, the Court ordered
that the city 1) apply the FEOC Guidelines regarding efficiency ratings 2)
furnish a validation study for promotione and conform to EEOC's selection

guidelines and 3) ‘post vacancies. . -

" ISSUE: Were the defendant's procedures job relafed?

DISCUSSION’ The Court of Appeals diotinguishing the facts of Washington v. Davis
which applied to cases brought under the Constitution and the facts of the cage

'at hand, held that intent was not necessary to establish a violation of TitleJII

under the 1972 amendments applicable to State and local governments. The Court
pointed out that the District Court failed to make a proper finding of fact as
to whether a prima facle of discrimipation had been established. Assuming that
such a case had been established, the d¢gPendant .asserted that fts procedures
regarding the 1973 examination for Capt: were content valid. The Court how-
ever, found that the District Couxt had failed to make findings as to whether
the examination tested "all ,or nearly all important parts of the job" as
required by APA Standdrds. Opining that it was“not enough that various functions
of- the Captain position class were tested, the Court held that there must be a
correlation between the importance of the Job function as detexmined by an analysis
and the weight given to each function on the examinatio Without this the Court
found that a d;ete_nminqt/?on could not' be made as to whe !?er the exam was content
valid.

\

defendant interposed a defense that they were cr
was -a correlation with Adentifiable ériteria

jon related 1.e., that there
ch indicated sutcessful job per-
_ had used 1) pre-existing efficiency
ratings 2) clndidate efficiency ratings, and 3) ratings given in drill tests. The
Codrt noted that these measures were not ‘in accord with EEOC Guidelipes which
. require g correlation between test scores and important elements '"fior which
qandidates are being evaluated." Here performance at the lower level \2: tested

rather, than for the job which wds sought. The bourt found that a, correlation -

.wag required with post-promotion efficiency ratings. _ '
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In addition, the Court found no showing that drill test scores measure relevant
aspects of job performance in the job sought and failed to preadict perxformance.
The Court held that the District Court, in finding job relatedness, while congeding
non-compliance with the applicable EEOC Guidelines, did not give such non-com-
pliance sufficient weight. The Court of Appeals held that the Guidelines are

‘entitled td considerable deference as an administrative interpretation of Title

v

VII and that compliance was generally required uunless "cogent' reasons exist for
non-compliance. EEOG's methods of validation were not the only ones which a court
may recognize but the defendant'sburden would be much heavier if another method
were employed., The Court held that on remand, the District Court must determine
if thie heavy blirden of proof had been met and the defendant must make a strong
showing that its criterion studies are predictive of successful performance in the
jobs beiné tested for.

Regarding the efficiency ratings, the District Court held that statistical
disparity without further explanation does not shift the burden to the defendant
under Griggs if the efficiency component is job-related on .its face. . The Court
of Appeals held that facial validity does not justify use of kfficiepcy ratings.
The Court remanded the ease for a determination 1f the efficiency ratings employed
accurately predicted performance in the job in issue,

~
>3

\ P .
‘Although the Court agreed with the trial Court that the small number of hispanics
made a showing of discriminatiqn almost impossible, it directed that hispanics
can be included in a remedydeeikgggito correct discrimination even if it cannot
be shown that hispanics were victilized. T ox
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Court of Appeals - 7th Circuit
- REDMOND v. GAF CORPORATION !
574 F.7d 837 (1978)

-

i

FACTS: Plaintiff filed suit alleging inter- alia, that he was dis-
criminated aghinst because of his religious practice whénhe was termi-
nated. Specifiigally, he was charged by the elders of his reljgion to
teach a relig_f\o’u “class on Saturday, which conflicted with, scheduled
gvertime. The\District Court found that defendant had failed to show
any effort to reasonably accommodate plaintiff's religious practices
or that an effort to accommodate him would have caused the defendant
inconvenience. Accordingly, the court entered judgment for the plaintiff.

ISSUE: What 1is meant by the térm "religion" as used in Title vi?

DISCUSSION: The Court of Appeals noted that the 1972 amendments to
Title ‘VII definad "religion" as to include all aspects of religious
observance and practice as well as belief. The court found that Title
VIL protection is not limited to Satbatarian practices or practices which
are specifically mandated or prohibited by a tenet of the plaintiff's
religion. To reatrict the €ferms of the act to those practices which
are mandated or prohibited by a tenet of plaintiff's religion would
involve the court indetermining not only what .are, in fact, the tenets
of a particular religion but whether or not the practice in dispute is
or is nmot required by tlie tenmet.” Such judicial determinations are
irreconcilable with the warning of the Supreme Court that it is nop
business of the courts td_say what is a religious practice or activity.
The court concluded that conduct” which is religiously motivated, i.e.,
all forms and 4aspects of religion, however eccentric, is protected.

The court disagreed with defendant's suggestion that because Saturday
work per se is not .prohibited by plaintiff's-religion, the pradtices
in question are not protected by Title VII, Plaintiff was sincere in
h\\\Fia religious beliefs: and the evidence showed that the time of the
classes which plaintiff taught was arranged by the elders of his church.
Therefore, the practices in question are within the protection of all

aspecﬁs of religious observance and practice encompassed by Title VII..
Inasmuch as .the plaintiff proved a prima facie 'case of discrimination,
and the District Court found that defendant_ﬁad not made any effort to

-accommodate the plhintifk, its judgment was affirmed.

S
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Court of Appeals — 7th Circﬁit
EICHMAN v. INDIANA STATE UNIVERSITY BOARD OF TRUSTEES
597 F.2d 1104 (1979)-

)

-

: . [3 . F 'C::'} -
FACTS: Plaintiff, a university faculty member who was not reappointed,

filed suit alleging violations of Title VII and deprivation of his
constitutionalright of free speech inter alia. Plaintiff specifically
contended under Title VII that he,vaeaTgcharged because he had actively
participated in assisting a fellow faculty member who .had -asserted her
Title VIA rightp.

rd

'

The District Court granted defendant's motion for summary judgment.

Regarding Title VII, the court held that plaintiff was not a member of
a minority, that the actions taken against him were not racial or sexual

in nature, and that he had not filed a charge with EEOC in the first/

instance as was required. Regarding free speech, the District Court
held that plaintiff's interdepartmental memoranda which were congidered
in his termination did not constitut¥: public speech and were therefore
not constitutionally protected. %i' !

ISSUE: (1) Did defendant violate gection 704 of Title VII? (2) Was
plaintiff's complaint under Tit le VII outside of the jurisdiction of the
District Court because of his failbxre to exhaust his administrative
remedies? (3) Were plaintiff's first amendment rights abridged?

DISCUSSION: The Court of Appeals ‘held that Title VII (section 704)
clear ly extends protection to all who assist or participate in a Title
VII matter regardless of race or sex.' Plaintiff, was trying to assist .a
fellow employee who had filed a complaint with EEOC and had alleged that

a*he had been discharged because of this. -Further, Title VII does mot

require that a®% a prerequisite to suit an individual alleging discrimi-
nation must ‘first file a complaint with™EEOC. Rather, the statute
speaks of a Tharge filed-Yby 6r on behalf of"‘a pexson claiming to be
aggrieved. * Since plaintiff was named: as a person aggrieved in the
charge of yet.another faculty member claiming retaliation for assinting
in his colleague's Title VII action, p}qintiff has met the jurisdic-—
tional prerequipite for filing in Distrigt Court, ; R

. ’ o \ . :
Regarding plaintiff'sf;ee speech allegation, the court, taking note of,

é}vhqn,held that private complaints were protected bythelﬂgéhmendment.i
r

_ The court remanded this allegation to the District Court a deter-
mination of whether this was actually. the cause of his dismissal and
remanded the Title VII allegation for further proceedings.

y A
N
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" Court of Appeals - 7th Circuit
' DAVIS v. WEIDNER
538 F.23 726 (1979)

-
<

!

.FACTS: Plaintlff, a non—tenured instructor at a university, filed suit
ﬂl[e%ing #¢x discrimination under Title VII in the termination of her .

teac osltion After her annua] retention review by the senior
faculty, her department decided not to retain her. Plaintiff appealed
through university channels and subsequetft ly filed, suit.

The Dlstrict Court dismi ssed plalntlff 8 complalnt stating that McDonnell
Douglaa v. Green did not apply be\cause this was a nonret\entlon case ana

not a fallure to hire case. v, .

+

“ \\ N

ISSUE: What 10 the proper burden of proof? Was"pla_.intiff, the victim

of d1 scrlmlnatlon?

Lo

tinétion r egardmg épe applicability of McRohnell Douglas had no merit,

_in that the Supreme Court has apphed it to‘discharge-cases. Ne\mrthe«
“less, the defendant atgued that inthe facts of this case an add1t10na1_

requirement should be added to the McDonnell Dquglas four-part standard
for.proving a prima facie case of discrimination, namely, that plaintiff's

reject1on did not result from a relative lack of qualifications. The,

court .rejected this stating that it is more sensible to require the

_eﬁnplbyer, inhis rebuttal, to offerhis justification for his employment

decigion than to force the plaintiff to to refute hypothetical reasons
why thEPemployer might have found her relatlvgly less qualified. Estab-
lishment of a prima facie case under McDonnell Douglas doés not constitute
an ultimate. finding ' of fact -- it 18 merely a model for ordering and
‘evaluati ing evidence concerning emp10yment dlscrlminat ion. Because plain-
tiff proved that she was a woman qualified for her pogution whose employ—

‘ment  was termihated and that subsequent ly, amale colleague was, retained:

in the same position, she has proved a prima facie case,

Nevertheless, this showing was rebutted by legitimate, nondiscriminatory
reasons for plalntiff's nonretention, that is, budgetary constraints,
low enrollment\ and oversupply teachers in her field. A critical
factor in p1a1n§1ff's nopretentidn, . the court found, was her aversion

"to teaching’'in a particular .type :0f program which had high enrollment,
administrative support and separate budgetlng Finding no pretext, the

Court of Appeals afflrmed the Dlstrlcc Court's judgmegt of nodiscrimi-

hatien.

DISCUSSION: The Court of Appeals found that the District Coprt's- dis— -

b
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v B Court of Appeals - 7th Circuit
TRAFALET v. THOMPSON
"\ 9 FEP 4
‘ $ ) ’

FACES: Plaintiff filed suit challenging the comstitutionality of the
Tilinois Compulsory Retirement of Judges A&t under which a judge is
automatically retired after the general election following his” 70th
birthday. The District Court entered judgment for the defendant. .
The plaintiff specifically alleged that the statute violated the Equal
. * Protection Clguse of the 1l4th Amendment by creating distinctions not
’ .rationally related to the stated purpose of the act_and by creating an
2 irrebuttable presumption. y o TN

» . . ’ . . ¥ a
ISSUE: Does the atatute violate the Equal Protection Clause? * ® -

DISCUSSION: Citing Massachusetts Board of Retirement v. Murgia, 427 US

+ 307, and noting that age I8 nhot a suspect classification for Equal
Protaction purpbses, the Court of Appeals agreed that the applicable
standard is whether the challenged classification is ratignally related
to a proper legislative purpose- The court also tfoted that neither
the right of government employment noxr the right to run - for elective -
office 18 fundamental. C v - o v

R

Nevertheless, the plaintiff asserted that under Mur ia, the court may
. only consider thoge legislative pufposeo_articulatea by the statute in
s determining whethey a mtional puﬁpan:éxistsn, The court, however, _
- \  quoted the Supreme -Court's language in. Vance v. Bradley that "{in an .
'",\\ Equal Protettion case of “this type. .. those, challenging the legislative w

\\ judgment must convince the court that the legislative facts on which

the classification is apparefitly based could not reasonably be concelived

\\ true by the governmental decisionmaker' and therefore, is not limited

_ to thelegislaﬁivepurposqsarticulateﬂ by the a;pthge{JThe court quoted
&% . the statement of the I11inois Legivlative Council that-"... a maundatory
T \\netiremeﬁt at age 70 will tend to insure a wore vigorous judiciary..."

'tional ‘bhcause it way not used for

and found that this basis was not irra
other State offices. The court held that the legislature could rationally
have justified treating judges differently from other officials on the’
ground that the work of judges makes unique and exacting demands on
faculties that age tends to erode. The court cited evideuce at the trial
which demgpatrated . an associstion between aging dnd diminution of in-

tellebtual,ﬁchIties.'The'gourt concluded that the fact that there are

other methods "for evaluating performance doég not render _this system

uncondtitﬁtion%}.

Regarding plaintiff's claim that_anzirkebdtfible presumption had been
e established, the court held that the weight-of the case “law. treated
¥ the concept as cbéxtanaivg(with Fqual Protection. Accordingly, if a
-statutory classification is not suspect, its policy is.rationally re-~
lated to alegitimate state purpose and thus satisfies Equal Protection
requirements, it does not create an irrebuttable presumption. _ = -
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_ ) Court of Appeals — 7th Circuit
A “TAYLOR v. PHILIPS INDUSTRIES ]
19 FEP 177 (1879) "~ o

¢ *

FACTS: Plaintiff, & .woman, was employed as a warehouse foreman and .
: performe% spbatantlally the same work -that had. been done by the man,
- who precéded her in the position. PlaintifX, ho\vever, earned a con-
_ . siderably lower salary. Subsequently, after returning from a period
o 2 of extended - sick leave, plaintiff was dipoharged and a man was hired

to replace her. He was paid a higher salary than plaintiff for per-

forming the same duties .although thexe was no evidence that-he was . .
more qualified than plaintiff or had any more senlorlty. There was" SR
evidence that several male employeesfigincluding plaintiff's successor, M
- had taken extended medlcal leave without being replaced.
’ Plalntiff filed suit under Tltle VII alleging that she was ynlawfully

discriminated against regarding wages and was ultimately dlscharged

bec@uqe of her sex. The District Court agreed and awarded damages

"ISSUE: l) Was a violation of Title VII proved in this case? - s
*2) Was tbe District Court's rémédial relief appropr}ate? y

DISCUSSION: ° The - Coutt of Appeals found that under: the: standards set
.forth by s¢he Supreme Gourt in Furnco v. ‘Waters, plalntlff had met the
initial butden ‘of €stablishing a prima ifacie case of digparate treat- L
mént by furnishing evidence of aiwage differential based on“pex as well
as evidence showing that she Jad perﬁrmed'het; job bettér than her
_ S malq predecessor or sucqeqsor. The court did not. creih.t defendant's
‘ ‘ attempt to prove that plaintiff's dlsmles*was légitimately based on
o her, extended use of sick Veave inasmuch as males who had:taken similar
o leaves of absence had not beendischarged. Hav1ng-§\re_]edted all allegedly
.- legltlmate reasons proferred for the d}soharge the court; citing Furnco,
conciuded that it is more llkely than not thdt defendant's decision was
baqed on 1mpermas_§1b'le \conslderatlons, namely_, ‘plaintiff's sex. :

‘The court held that a plaintiff's damages are determitied by measuring the
‘b¥tween actual earnmgs for the period in question and those
“#which shegrould havgy earned but for the d1acr{m1nat._ion ‘Here, plaintiff .
establiah,ed ‘aconomic loss due tQ7hér lower salary -but the évidence does
not establa.sh 1loss of 'income as' a reault of her ducharge since it is
' fiot clear how much she ealmed after leavxng defeqdant 8 employ

Accordingly, the court affirmed the - tfmdmgs of sex’ d1scr1minatxon but
.:emanded the case for clariﬁ.canon of the basls for asseasmg damages -

. ’ N . AR .\"" * . Y : . ot - . o ..
C / . oo [T D o, ; . _ \

-

: ..:. ) . . ) .

: K AR ' ¢ o . " ®. v.' . .
. : i o T L - . : i el

‘& 123 . : : Lo '

. . . A a -~ Rd .

e e e '._.L;..__e,,.,,_'..__m_._.,.. e e e e e e e e 2

e
-



- ‘Court of'appeals - 8th Circuit
CARTER v, GALLAGHER
~ . Z;Si ioia' 5"[5 z[gj?’ .
FACTS: Plaintiffs instituted this class action suit on behalf of minority .

groups seeking injunctive relief from alleged discriminatory hiring

practices of the fire department of the City of Minneapolis under 42

. U.S.C. 1981, 1983, The District Court had granted relief to the plain-
- © tiffs, which included awardlng absolute prefdrence to miporities until -
20 such persons were hired, Defendant appealed on éhg:grounds that
8 substantial evidence was 1acking to suppdrt a finding of discrimination,
the Court deprived the City civil service commission of its discrationary
power under local law, and the Court erred in granting absolute winority

preference in hiring.

- ISSUE: (1) Djid platntiffa eetabllehtaprlma.fac1e case of dtpcrimxnation?
. (2) Was the lowkr Court Justified in awarding - an absolute minority
‘ preference in hiring? SRR

DISCUSSiON' The Court of Appeals found that the evidence shows that .
there werg no pinorlty flreflghters 1n the 535 member department which {
is located in a city with a _,6.44 percent minority population, The"
court concluded that this is sufficient to establish plaintdff's prima
‘facie case that defendant's hiring practices are discriminatory. Altho ugh
‘pIaintiff did not prove -a .dtscriminatory intent, such proof 1s.not a . :
requirement under 42 v,8.C., 1981, 1983 ) ' : .

The tourt of Appeals panel concluded that an absolute prefarence for
- minorities violates the Constitutipn and the intent of Tit]le VII of the
, Civil Rights dct of 1964, The court held that 1981 }gkseribes any
-dxscrimination in employment based on race even though defiendant tay ,
‘. have been guilty of overt discriminatjon in the past, ¥Eolutions for - .
RN minoritids who were the objects of past dlscr1m1nat10nlaremfound in .
a 'opjective hiring procedures . s

77 7. {The Goutt of Appeals ‘sitting en banc reverséd in part the panedhs con~//
~..clusion, Noting that an absolute preference violates the conspit:
rightd of qualified white applicants, the Court decidedstht
to eradicate the affects of past discrimination, a courtthas the power’
to order affirmative action. Therefore, g court has thé power to:order
. . . the hiring 0£,20 qualified minoritiés as long as this does not deny the
T constitutional rights of others.. In light of the circumstanees.of the
. case, the Court of Appeals ardered that minority persdns.behired on a

1 to 2‘ratio until 20 qualified minority petsons. are. hired¢s )
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Court of Appeals -~ 8th Circuit
GREEN v, MISSOURI PACIFIC RAILROAD COMPANY
523 F.2d 1290 (197%).

v

FACTS: Plaintiff applied for employment as a clerk at defeundant's wain
office in 1970, He was later informed that he could not be employed

because he had been convicted and served 2]l months in prison for refusing
military ipduction., Defendant's policy is not to hire sayoune gonvicted

T of crimee other than minor traffic offenses, In fact, prior to 1972,
,defendantalooiuvestigatedarreatrecords but halted thatpractdceafter

the decisioninGregoryv, Litton Systems, Inc,, 472F.2d 631 (CA 9 1972).

ISSUE: 1Is defendant's refusal to hire anyone with couviction records
discrimination against blacks in violation of Title VII of the Civil
Rights Act of 19647 . .

DISCUSBF Y Overturning the District Court decision, the Court of Appeals
ound that plaintiff established a grima facie case by showing statis-

tically that defendant's policy resulted in a rejection rate for blackm

two and one-half times that of whites. Even though ar employment practicge
in question is facially neutral, if plaintiff establishes a prima facie
case by proving a disproportionate impact on minorities, the burden of
coming forth with additional evidence shifts to the employer.

The court held that defendant failed to justify its employment practice
o absolute disqualification for a‘conviction record as a business
———— ) . »

necessity. Rather than basing an employment decision on past conduct

that may be so remote in time and have llttle slgnlflcance in relation
to particular job requirements, conviction records should be- judged on
, an individual basig in order to determine whether qualilfication is
‘justified,
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‘- Court of Appeals - 8th Circuit
'MEYER v, MISSOURI STATE HIGHWAY GCOMMISSION
567 v.2d 804 (1977)

y

ing that her employer discriminated against her because of sex

iling to promote her and in failing to consider her for relocation
to another job when her job terminated. Her suit was predicated on
-a disparate treatment theory under McDonnell Douglas v. Green. The
District Court entered judgment for the defendant. -

>

I8SUE: bid the District Court properly evaluate the evidence under the

FACYS: Plaintiff, a toll collector, brought an action under Title vir’
a%g§§
i

14

. test set  forth in McDonnell Douglas v. Green?

qgsc'ussmn The Court of Appealt‘! held that promotion and job relocation are
c eniDy analogous to selection to permit use of the four part

McDonne-l 1

¢

Regardmg the issue of promotion, the court upheld as not clearly erron-—
‘ebus the District Court's findings that plaintiff was not promoted “because
she lacked the\rqspect of her co——workers and did not respond adequately

N 2 in an emergency

¢

T

Regatrding the 1ssue of X locatlon, the District Court had found that com—

- plainant had 0o p); exp iqnce with handling light equipment, and
that on her appllca -16:1 ahd hid expressed a preference -for daytime

" working hours. -Inasmuch- as the job to which plaintiff wished to "be

relocated involved night hours and experience with such equipment, the
District Court found no dlscrlmlnatloq

’

The Cqurt of Appeals stated that the appllcation form called only for

genetal xn{ormation and that plainnff 8 preference for daytime hours:

was Just that and did not. exclude working night hours. Plaintiff was

not requ1red to prove, as the District Court maintained, that the de-
fendant didnot lookat her application objectively since only disparate

treatment thust be shown. The ‘court also made: reference to statistical

evidence thit 159 men'.but no women were relocated to the kind of position’

" that plaintiff sought and that 10 -of 15 men fromher prior job location
were interviewed, and that some of themhad less evident quallficatzlons
than plaintiff. Finding'that the defendant only offered rebuttal evidence
on the' issue of qualification, the court found !that the defendant did

not carry its burde Accordingly, the Court of -Appeals (2-1) reversed -

‘the Dlstrlct Court on this 1ssue. _ ’

.

' . : T T ' : : . ' ,.’

ouglas test fOr proving a prima fatie case {of discrimination,



+ MOSBY v. WEBSTER COLLEGE

( COURT OF APPEALS —-8th CIRCUIT

‘563 F. 2d 901 (1977) N -

)

FACTS: Plaintiff, a black, brougt;l an actdon under 42 USC Y981 and Title VII
alleging tha® her employer discriminated against her on the basis of race by
declining to r'newher teaching contract and in refusing to promote hér to the

- positionof fu}l professor. Tha.college denied her promotion hecause her teaching

. perfomance'wa less than extraordinary (this was a requirement for a promotion
to tha po 1qn of full professor). She was subsequently evaluated for contract
reneyal 4 }\;{ based on negative recommendations of the department head and the’
undar,graduatq dean, her contract was not renewed. At trial, plaintiff tried to
‘show that her termination was handled differently by the college than those of
whites and 1niroduced statistical evidence designed to show racially discrimina*

, tory animus. . < . .
. ? - L
! The Diatr:lct Court antered judgment for the defenzlant holding that-a w~alid,non—"
o disgriminatory__rgason had been set for(‘th . 5 . )‘

'.
ISSUE:  Did the District Court err in not addressing the matter of prima facie

cases in concluding that the evidence, taken as a whole, showed the college
aFtions to have been non-discriminatory? ©oNS

D&scussmm The Court of Appesls held that 1 aTitle VIT action ‘the deféfdant
may either 1) refute the existence of a prima facie case by ghowing that- the fa
upon which the inference of discrimination is predicatedfre non—existent or 2)
may show a legitimate reason, thus rebutting the inference of discrimination.
In the event that ‘the defendant carries hig burden, the plaintiff must bhe allowed
_to show that \the,t}ofandant s adtions were pretextual in natute. District)
_ Court reliad on defendant's demonstration of a legitimate, non—-discriminatory
< excuse for 1ts actions in rendering its judgment. The Court of Appeals agreed
that the reasons set- forth dy the college (negative statements by students,
refusal to accept Advisees, unwillingness to teach specisd education Zurses

{ ' inter alia) constifuted good cause for dismissal and that the «college's tions

had not '!k.een showy to be pretextual, In view of this, the Court found it ynnces— -
sary to decide e issue prima facile case 1nasmuch as its existenck can be
assumed for purposes of decilding the case, Accordingly, the judgment of the ¢
District Court was affirmed. N

»
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Court of Appeals —8th Circuit
HUSTON v. AUTO WORKERS LOCAL 93
559 F. 24 477 (1977)

FACTS: Plaintiff was an assembly line employee and was a membey of defendant

union. While employed at the plant, plaintiff joined a churchwRichprohibited

its members from working sundown Friday until supdown on Saturday. Plaintiff
began observing this tenet. There were two shifts at the plant, the second of
which extended into nighttime hours. Shift preference as enunclated in the
collective bargaining agreement was based on aenaorit‘.y and the second shift was

¢ preferred by fewer employees, Plaintiff did not have enough senxrity to choose

the daytime shift and ahsented himself from work on Friday &venings to the
extent that working hours conflicted with-his Sabbath observance.
* / N

Plaintiff was discharged and filed a grievance with the union which was disposed
of when the company and the union agreed to clear plaintiffs record-if there
were no further violations in six months. The company, on its own initiative,
assigned plaintiff to the first shift but employee complaints caused the union
to request that he be assigned to the second shift. When the company acceded to
the union's degand, "plaintiff pqﬁsieted in being absent during Sabbath hours
and was ultimatlely discharged. N :

A}

laintiff filed suit against the union alleging that the company had accommodated

- higareligious beliefs but that the-union had interfered to his detriment.’

i B

v . . . 4

The District Fourt granted judgment to the defendant.

ISSUE: Were the union s actions in this case unlawful? ’\ ‘ .

-«
DISCUSSION: 'I.‘he Court Qf Appeals held that bath t;he/ union and management had
made\bttempts to accommodate plaintiff's religioup beliefs. "Given-the postu-
f a senlority system, a statutory obligation to accomodate religious needs
does not supercede the contractual seniority rights of other employees." The
court found no evidence of discrimination in that plaintiff was af?@d the

same rights as other employees regarding Bhift preference. The emplogyer could

not take etq;: to accommodate him without "violating the collecti rgaining

agreement. CIting TWA‘V.,Hardison, the court held that to grant pl ‘sn a pre—
)

ference would be tantamount to reducing the right of other employes s did not
share plaintiff's religious beliefs. The court found that it would be #nomolous
to require a union'tq do that whichiymder Hardison 1s not required of an employer.
The Court of Appeals accordingly affirmed tEe judgmanc of (the District Court.

=4
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Court of Appeals —_8th Circuit

BOYD v. ogAax AIRLINES
. A N

FACTS: Plaintiff filod suit undég/Zitlo VII challenging defendant's
T minimum height requirement for pilots as discriminatory. The District
Court found that plaintiff had’ established a prima facie case of sek
discrimination based on statistics showing disparate impact, but that

_dofendant had established business necessity.

N

M

 I8SUE: ~ Was plaintiff's prima éagig caseé of dipcrimination rebutted?

DISGUSSION: The Court of Appeals found that the evidence demonstrated
that an Individual's capacity to operate all of the instruments in the
cockpit and reach the design eye reference point is dependent upon an
individual's height'and is essential to the safe and efficient operation
of an airplane. Plaintiff arfgued that a minimum height requirement had
not been sufficiently validated in accord with EEOC's Guidelines. The
court responded that when a job clearly requires a higher degree of
skills and the economic and human risks involved inhiring an uyqualified
applicant are great, the employer bears a lighter burden to’ show that
his employment criteria are job related. The judgment of the District
Court was affirmed, .

“ * h 3
‘ hY
)
¢ ‘ |
C 0
r - . - v '
. .
. 9
/'’ :
- * ‘\’ R \ N
Vo ¢ /-‘ . 'ﬂ‘/{ . ! ¢ \
'}...\\:. I [ . ’ _ o | / . )
s H .
A Lt .
. ' \ e 1 = . ) i
. . ! _«.—"/ \
5 + ) N '
'.. y ey -
! : ) ! A *
Vit 9
t . b o ‘ e :

. . . P © a
,-_-,m,_,m_.,_.}.. o N el S N N

t

b

o 4



— ;\\ “ ‘ ‘
Court of Appeals - 8th Circuit

FIREFIGHTERS INSTITUTE v. CITY OF ST. LOU1S
388 F.2d 235 (1978)

S \ -
¢ FACT8: Plaintiffs alleged racial discrimination against blacks under ,
37 U8C 1981, 1983 and Title WI in the hiring and promotion of pexsonnel- .
in the Fira Department and challenged the existence of racially segregated s
eating arrangements in thé fdrehouses. The District Court found ,that -\
the examination used for the entry level poaition firefighter had dis-
parate impact on blacks and was not validated. The court ordered the
dafendant to attempt to achieve a 50 percegt hiring ratio of‘blacks
for.the next 53 years. In all other respects the court entered judgment
for 'the defendants.® Neither party appealed regarding the firefighter
examination but did appeal from the decision insofgr as it concerned
promotionalexaminationsandumintenance ofeegregatedeatingfacilities
¢ The Court of Appeals found that the examination used for promotion to the
position class of F Captain had a digparate, impact on blacks and
was not sufficiently job related to justify its use. The court remanded
the casae with diractions that the District Court maintain jurisdiction
until a valid examination is devised and approved by the court. The
Court of Appeals also found that the maintenance of segregated eating
¢/ facilities in the firehouse violated Title VII. '
o _ s
on remand, the District Court permanently enjoined the use of the:
" captain's examination results and enjoined the defendant fxom making
_ any permanent appointments to the position clhss of captain, unlass -
- * " made on the basis of a valid exanination, unless 50 percent of such
\ vacancies were filled by qualified blacks. Bla¢ks who hafh passed the
invalid test were to be deemed qualifiee Thejd fendan:‘w\f directed
ating facl 1ties\$

A ]

to prqmulgatd regulations to prohibit seg} egat:ed

¥ 7 "Disapp ointod with thg intransigence of all par es in carrying out 1ts
directives, the District Court subsequently rescinded 1its order and
a‘gbstituted a decree requiring formulation of a récially identified
list pf firefighters who have served -for mote than five years Jn that
capacity. The black firefighters-yith thé most seniority were to be -
offered the opportunity to be evaluated by a technique which usges

~ individual and Qroup exarcises to simulate job respsnsibilities wtyfle

- aggessors rate a capdidate's performance. The.candidate receiving ¢he
”higher-Lcore was to be promoted regardless of race. The one not promoted .
way to compete/wit »,.the black and white candidates xﬁth the naext highest Q
seniority and so on. '’ ﬂ _ .

_ 'y :

-SSUE! Was the 1strict Court's remedial relief pro‘ger?
. 2 . Toa : . : \
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DISCUSSION: Plaintiff argued on appeal that the action was inadequate
in that the order falled to guarantee the promotion of any blacks and
requasted imposition of a 50 percent racial promotional goal ase set
forth in the District Court's initial decree. The Court of Appeals
noted that in Bakke, the Supreme Court_ approved of.the use of racial
preference as ameans of remedying constitutional or statutory violations
resulting in identified race based injuries to individuals held entitled
to the preference, The court rejected the defendant's contention that
preferential treatment ig unavailable because there 1s no evidence that
any specific black candidate would have been promoted but for the invalid

.test, citing Teamsters and Franks. Although District Courts have broad

equitable power to fashion relief; they have the duty to render a decree
which will so far as possible eliminate the effects of discrimination. The
court, finding that reinstatement of the District Court's decree encom-
passing a 50 percent racial goal was insufficient, ordered the immediate
promotion of those black f1ra[1ghters who were clearly qualified. The
District Court in its discretion was also permitted to promote the
white firefightérs who were qualified. Additional promotions should be
made using the "assessor" technique outliped~in the District Court's
second decree. Assignments to-.aqting captain positions must reflect
a 50 percent black ratio pending %QveIOpment of a valid examination,

Regoguizingthﬁt the affirmative relief ordered may impinge on the justi-
fied expectations of both black and white firefighters who are as well
qualified as whose whose promotions were ordered, the court noted that
continuing inaction will serve neither to VLndlcatethe rlghtﬁ of those
black firefighters victimized by discrimination nor give the public
the fire protection they deserve. .

THE case was remanded to the District Court for further proceedings as

Outllned above. . .
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Court of Appeals - 8th Circuit
EEOC v. CONTOUR _-CHAIR LOUNGE
596 I.2d 809 (1979)

FACTS: EEOC sought enfarcement of a.conciliation agreement undertaken with
defendant following investigation of p complaint of dipcrimination by an
employee. Defendant filed a counterclaim seeking an adjudication that
the conciliation agreement was unenforceable as involving reverse dis~
crimination. The agreéement in question provided that defendant would
hire ons black for every white appointee during the life of the agree-
ment, and to use its best efforts to increase black employment in job
classifications in which blacks had not,been assigned or where they were
statistically underrepresented. In entering the agreement, the parties
stipulated that in  signing the agreement, defendant did not admit that
it had been guilty of prohibited discrimination. ‘

ISSUE: 1Is the conciliation agreement enforceable?

DISCUSSION: The court held that the power of the District Courts to -

order affirmative action inTitle VII suits was broadened substantially
when Congress adopted the Equal Employment Opportunity Act of 1972. Since
the passage of that Act, affirmative action programs mandated by the
District Courts 'have at times required that preferential treatment be
awarded to members of minority groups. Such programs, which often
involve quotas, have not only beep ordered by the courts but have been
agreed upon voluntarily. In view of the uncertainty of‘the quota issue
due to the pendancy of Weber before the "Supreme Court, the court de-
clined to hold such programs unconstitutional or illegal per se and
adhered to its established positiom that such programs are valld at
least where actual racial discrimination in an employment situatiop
has bepn-érown. . ‘ '

. o " L - ~
.In .this case, the agreement*was entered into after (1) a complaint of
discrimination was made to EEOC by an employee; (2) an investigation by
EEOC had, found readonable cause” to believe that the complaining party
had been subjected to xacial discrimination; 3) underlying findings that
to some extent blacks as a class had been discriminated against had been
made; and (4) later negotiations between EEOC and defendant had takem

" place.  Had defendant refused to enter into the agreement, suit might

have been filed empowering the District Court to order affirmative action

if the facts 80 warranted. In ;he circumstances of this case, the

court held that the conciyiation agreement was enforceable.
. / '
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Court of Appeals ~8th Circuit ,
WREN v, T.I.M.E, - D,C, INC, '

SO% F.2d 541 (1979)
{

FACTS: Plaintiff wWas an employee of.a trucking firm which was subject
to a union contract'incorporating a seniority system. Under the system,
drivere, according to their seniority, were entitled to bid for set
schedule runs which entailed inter alia regular daja off. Those who
were unable to secure schedule runs were placed on the "extra board"
which meant that they had to be available for call twice daily. The
extra bgard was also subject to seniority and thpse drivers with most
eeniorizy were called first and were permitted to decline the run but
ohly if “no driver with lgss seniority were availahle. A driver was
permitéed to decline a run for sickuness, overwork (more than 70 hours
of driving “in 8 days), or excused absences secured in advance. -

Plaintiff joined a religious group under whose tenets work was not
permitted from sundown Friday until sundown Saturday, Plaintiff drove
on the Sabbath on rare occasions when that was required. However, to
cure the company's financial problems, management reduced the number
of drivers, resulting in plaintiff's being asked to drive omhis Sabbath
more frequently, Plaintiff asked to be excused during these periods

and the company responded that failure to drive a shift would lead.
to disciplinary actjon, including discharge, Plaintiff avoided Sabbath *

work by scheduling doctor appointments, and calling in sick, among other
things, He was initially warned about -these actions and was subse-
quently discharged. He then filed suit under Title 'yll alleging
religious discrimination. ’ i

ISSUE: Did the employer make sufficient efforts to accommodate plaintiff's

religious beliefs?

. DISCUSSION: THe Courxt of Appeals held that although the company did

not bend over bacﬁyards to accommodate the plaintiff, it was not required
to bear more than de minimus cost in effecting an accommodation, Such
costs would include contribution to insurance and pension funds and
costs of locating replacement drivers as well as costs resulting from
delays and cancellations of runs when replacement drivers. were not

timely available. Further, the court found that to accommodate plaintiff

would dép_x:ive the other employees of their contractual seniority rights,
The holding ¢f theDistmict Court was, actordingly, affirmed, . .
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- Court of Appeals - 9th ircuit )

' ' _ . " FOUNTAIN v, ;8AFEWAY STORES . : N
) | 555 F.2d 753 (1977)

R

FACTS; ~/Plaintiff was discharged for failure to wear a tie at wprk,

He Tiled suit alleging that defendant's action constituted sex discrimi-

‘nation under Title VII. The record showed that previously, female

smployees wore pantb instead of skirts in violation of the applicable

dress codoe Defendant amended its regulations to reflect the women's

_ . preference without imposing sanctions, Fufther plaintiff had previoysly

. protested a regulation requiring hdircuts to be abdve thé collar and
defendant modified its code to accommodate plaintiff's preference.

The District Court rendered summary judgment for defendants.

ISSUE: Did the defendant's conduct congtitute sex discrimination under

Titie VII.

DISCUSSION: he Court of Appeals found that under Title VII, regula-
tions which require male employees to conform to diiﬁerent grooming
standards than femdle employees is not sex discrimin&tion.within the:
meaning of Title VII. Responding to plaintiff's argyment that even 1f .
this is the case, the unequal enforcement of different dress codes

s does violate Titla VII, £he court found that plaintiff's own experience
regarding hair length proved otherwise. ’ '

The ¢ourt continued that once it is coytluded that defendant can promul- . ! N
gate different regulations for the two sexes it follows that it may
modify them in accord with its judgment regarding desirable dress and
grooming standards. The power to amend regulations for one sex in- )T’
dependent of any action regarding the régulation concerning the other
. sex flows directly from the employg:'s power to prdmulgafé dress regu-
‘1ations that were ot overly burdensdme yet served to extend a beneficial

image of the company. S . R

.
-
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Court wf Appeals - 9th Circuit
HOLLOWAY v. ARTHUR ANDERSEN & COMPANY
566 F. 2d 659 (1977)

[ .4

FACT8; Plaintiff, atranesexual, filed suit claiming thwe defendant dis-

"criminated against her because of her sex in discharging her and thus,

_violated Title VII. The District Court dismissed the claim for lack

. of Subject matter jurisdiction in that Title VII does not embrace trans- .
sexual discrimination, . _ L

I8SVE: Ys discrimination because of transsexuahty covered by T1tle VII?

DISCUSSION -Plaintiff contended on appeal that "sex" in synonOmOus with

Meenddr" and that the latter encompasses trangsaexuals., Defendant claimed

that the term "gex' should be given ite traditional definition. The court

found that the clear intent of Title VII was to remedy the economic : /[—
disparities of womén as a class. The cases mterpretlng Title VII sex
discrimination agree that it was intended to place women on an equal

footing with men. Several bijlls have been introduced to amend the .
Civil Rights Act to prohibit discrimination because of "sexual preference" -
but none have been passed. Accordingly, the court concluded that the
prohibitions agaiunst sex discrimination conta1ned in Title VIXI do not

encompass transsexuals.

EY

-

" The plai_ntiff. also . argued that if this restrictive interpretation on
- Tifle VII were to be applied, it would raise Equal Protection problems. .
The court found this argument to be without merit in that transsexuals \
ate not necessarily a "discrete and insular minority" 'mor {s trans-
sexuality an immutable characteristic determined solely by the accident .
of birth". The veny complexity involved in defining the term would
prevent a determination: that they comprise’a suspect class, Therefore,
the rational relationship test wust be applxed to the provisions of o
Title VI and it can be said without question that the 'prohibition o e
of employment discrimination between males and females is rationally ‘
related to a legitimate governmental interest.

Lo The dissenting justice feund the plalntlff 8 allegation that she was
. dischargady for havingbecome a female under controversxal cxrcumstances
states a claim under '1‘1t1e VII,
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Court of Appeals = 9th Circuit
BRYANT v. CALIFORNIA BREWERS ASSOCIATION
585 F.2d 421 (1978) Certlorarl granted

FACTS: 1P1&intiff challenged a 20 yearr old cqllective bargaining pro-
vlslon which defimed a permanent employee as 8 waorker employed for at
least 4% .weeks in“ond calendar year which he alleged had the effect of
creating an all white class of permanent employees (no black had ever
attaioed permanent status). The District Court dismissed the allegation.

ISSUE: Is the challenged provieion immqpized'by.'703(h)/of Title VII?
DISCUSSION: The Court oneals (2-1) found the provision to be innocuous
on 1ts face and noted thatMue to circumstances obtaining in the industry,
the demand for labor is-less and 48 a result, it is now virtually impossible

for any temporary worker, white or black, to work 45 weeks in ofie year. In-
Teamsters, the Supreme Court held that abona'fide seniority system which

applies equally to all workers and is free from intent to discriminate, is
immunired under 703(h) even though it perpetuates the effects of discrimi-
nation. The court however found that the provision in question was
not properly perceivgd to be part ¢f @a seniority system as correctly
defined because it lacked the fundamental copponent of such a -gystem
namely, that employment rights should increase as the employee's lerigth
of service increases. Here, junior employ&es may acquire greater benefits
in that the provision does not concern total time worked or overall
length 4f employment. The® court held that the challenged provision

" merely constituted a classification device defining temporary and per-

nanent emplpyment. Accordingly, the court .concluded that the provision

.Nid not fallwithin the protection of 703(h), that the Griggs test applied,
and therefore, that there was no wequirement to prove discriminatory
intent; The case was remanded to the District Court.
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v '. Court of Appeals - 9th Circuit
BURNS v. SOUTHERN PACIFIC TRANSPORTATION CO,
589 F.2d 403 (1378)
* «  FACTS: “Plaintiff ﬂl’éd suit undex Title VIL to ét;join defendants from dischargi;ug:

Exm Tor his refusal to pay union dues which he claimed was in violation of his
slncerelyheld religiousbellefs. The District Court held that the company and
ution had fulfilled their duties. of accommodation when they offered to release

‘plaintiff from h18 obllgation to belong to the union. It found that payment of the

L dues equlvmlent to a charity worked an undue hardghlp on H‘unmm

_ ISSUE: Did the defendants make a BUfflclent effort to accoumlodate plzuntlff s .
- re”gious beliefs and would payment of the amount of union. dues to a churu:y
work an undue hardship on defendant s'I _ : ’

% DISCUSSION‘ The Court of Appeals held that plaintiff fully met his burden of
—_—

. EPproving a prima facie case of religious d19cr1m1nat1on in violatidn of Title VII
by _provlng that hehad a bona fide belief that umon menmbership.and the payment
of union dues were contrary to.the teachmgs of his rehglon. When he ilformed
the employer and the union of thig, the burden shifted to. them to- prove that they

- had made good faith efforts to accOmmodate his beliefs and that they could not

reasonably do’ 8Q without 1ncurr1ng undue hag‘dshipe : . >
v ) -"S‘

. The court found that in TWA v, Hardlso
.degree of accommodat:lon reciuu'ed of an e et bpt thmf Title V,I;L,requlres 'some
. 5., form of accommodation'., Regarding undue /] ardshlp, the Hardi'son decision”found
¥ that the employee had demohatr@ted undue hardship where the accommodation re-—
" quested by the employee- would have effective ly required pre,fea;entlal treatment.on

thefﬁu[freme Court did not deflne thé’

the basis of plamtlff's religion causing sacrifices in the work schedule of

other employees, The Supreme Court held. that where the costs are greater than
de mlnimus,i undue hardship 13 demonstratqp o - . '

-

.+ .The Court of Appeals held that in this case, defendapts made no effért \ﬁo accommo-
¢ ' :date plalntlff but foisted upon him the terms of the existing.gontragt w freed
.tlum from union membership 1 £ he paid the'dues. The ¢ourt rejected the defendan;s

4+  view that stixbstitunon of .payments taq‘a charity works an undue’ ‘hardship as ‘a
. * ® matter of law. In this- cage, defendant did not demonstrate that there was senti-—
" .ment against. free r;ders",‘ i,e., those who reap the. bénefits of union activity
" bit who do not bepr %art iof the cost. . Undue hardship requires mdre than proof
7°."  of goie fellow %ker s complaints azbout a particular acco ation. Proof of
'1mposit10n on co~Wworkeérs or disruptionof t:he work routine is wlredn The -court
‘ reJected the defendants' argument that substantial financial hatdship would result

ip ccpmmodatxon, the othe r ‘union mémbers would have to pay an addlt),ona‘l 2 cents
E A - mbnth and 'that thia constiituted dé mmimus Toss, There is no validity to the
ﬁ’ "ﬁpecu“lﬂ;lzin ¥hat the accommodal;\ion Would " cause large numbers of employees to
Ee . demartd ‘simidar. exemptwn in that the record showed that only 3 employees shar
plalntlff's falth. The 1udgment of the District Court was reversed,.
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Cour; of Appeals -~ 9th Circuit
. <. SIAS v. CITY DEMONSTRATION AGENCY
' ~ T 3F8 F.2d 692 (1978)

v

-
-

FACTS: Plaintiff filed suit alleging that his discharge resulting from ’QQ
his having urged his employer to hire more Mexican—Americad employees,  °

. violated Title VII, The District Cpurt found that his discharge was
due to retaliation for his opposition to alleged acts of discrimination
and violated Title VII but denied reinstatement -and full back pay.
Plaintiff-gppealed-and defendant -cross—appealed contending that in the - -
absence of a finding'of discrimination, it was 1mproperforthelhﬂtrict © A
Court to find a violation of Title VII.

ISSUE: 18 an employee protected from,retaliafibn under 704(8)_5ﬁ Title
VII regardless of the merits of his original charge of discrimination?

DISCUSSION: The Court of Appeals found that the psrticipation clause"
R tof ;Title VII (concerning emplqyees who participate in .an investigation n
L under Title VII 704(8))shie1dedzunemployeefrom retaliation regardless
W of themerits of, hls charge of discrimination thh the EEQC, noting that
the purpose of the clause is to protect employeQa who utilize the tools
‘ provided by Congress to protect hid rights. If the hyailability of that
' protection were to turn on ultimatg success, resort tothattemedy would
be severely ch111ed

'3The court found the' oppositlon"clause(protect1ngemployeea who oppose
Jnlawful employment practices udder Title VII) could be 1nterpreted to
) \*mapply 0nly to cases where the employer had in fact, enggqged in an un-
lawful practice but concluded that this hoo would have a ch¥lling effect
and further would encourage employeee to file formal charges rather than
to seek informal.conciliation. Acéordingly, the court held that- where
v the employee had a- reasonable belief that d1scriminat1on.ex1sted, oppo—
. sitiom.is -protected,.even 1f the employee turns- out to be_mistaken as ' .
to the actual factual situation. The court affirmed the f1nd1ng of '
etaliation, ?: ) ' d ©

- - ' . - v .
_Regarding relief, the court conceded that the granting of back pay is
e within the discretion of the trial .court. However, given a finding of
A unlawful diserimination, it should be denied only for reasons wich would
N . not.frustrate the central statytory purposes of erad}cd'1ng digcrimi-
, , -nation. While the doctrine of m1t1gation of damages is applxcable to
R Title VII relief, the burden of proving a failure to mitigate damages
is on the defendant In ‘carrying.his burden Ke musjghow that (1) the
S - damage~ could have been avoided because there wer _Mtable pobitions
A W availablée which plalntlff could have discovered an;lz) ;hat plaintiff
AR fgmeg to\um&, fmsonﬁble care and d11igence in .seeking sych a position. Lk
T IhE coutt remanded“th the District Court to .apply. this standard\to,'d N
$.7 7 the issue of remedial relief BT
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. - Court. of Appeals - 9th Circuit .
" ‘ .~ 19 FEP TF.?)T(iwf))\

'Z-Fié&s' Theﬁhﬁted States filed suit under Title VII, the Revenue Sharing

Act, (31 (pc 1242) and the Ba treets Act, alleglng that the Los
. Angeles Police Department (LAPD) eng®ged in a pattern and practice
of employment dlscrmunatlou againgt blacks, women, and Spai\ish surnamed
persons. The District Court enjoined theU.S. from pursuing any adminis-
trative action or investigation regarding employment disdrimination by
LAPD, fronntermlnatlng any fuﬁaﬁ and from failing to grant any request
by the city for Federal funds because of allegations of employment
discriminations '

ISSUE: Did the defendant meet minimum standards for, obte@nlng 1ngunct1ve

relief? ’
DISCUSSION: The Court of_Appehls noted that the Safe. Streets Act
T A — * . . 4
_ requires the Enforcement Assistance Administration (LEAA), to suspend
J . payment of fund$ for discriminatory conduct unless the District Court
correctly grantsg prellmmary relief, The defendant contended that an

1n3unctlon was required in that the Act (42 USC 3766(b)) provides that
LEAA is not authorized to "deny or discontinue a grant" because of re-
- ' fusal to adopt "a percentage, ratio, 'quota system, or other program to
achieve racial balancé or to eliminate racial Imbalance in any law
enforcement agency." Relying on the- fact that suit was filed only
after LAPD had refused to adopt a voluntary compliance agreement setting
goals and timetables for increasing percentages of blacks, women, and
Spanish-surnamed people, the defendant contended that 1its refusal to

5

adopt a quota system prec1p1tated this litigation,, A £ ™

- * -
*

;hf court held that, even if it ,assumed arguendp that.the ‘goals and
timetables constitdte -a quota system, it was nag a system prohibited
by the Safe Streets Act becausq_there 18 not ev1dence that the sy§tem
wap -part of a "programto achieve racial balance" withifdthe meaning of
the statute, The court held that the phrase "programtofachieve racial
balanbeﬂ is a term of art referring to attempts to reme
parities that *were not produced by discrimination. A Wuota system
'dlrectedtowardsaléerlnggenderbaseddlscrlmlnatlonlscﬂw1o ly outside
the purview of efforts 'to achieve racial balance," More 1mportant1y,
there is nothing in the record to suggest that the Federal government
sought to remedy racial disparity not creatéd by unlawful dlscrlmlnatlon.
The suspendion of LEAA funds wds the result of a breakdown in negotiations
precipitated by the defendant’s refysal to abandon the use of physical
'tesﬁs, height requ1remenx9y\and written tests for the selection of

- pollce offlcergﬁm This refusal can hardly be called a refusal to -adopt
*' a quota system, .The court, in a companion case (Blake v, City of Los
geles). found that ,the physical fest and height requirement are Erlma
ac1e v1olata~ons of Title VII that must be justified by business necessity,

. 9"

L T N Sy o e

racial dis- )



~e

To sustain the granting of thé preliminary injunctioun, the burden was
on the defendant to demonstrate probablg success on the merits and the
possibility of irreparable Harm. he District Court made no findings
supporting issuance of the injuncti The loss of LEAA funds cannot
be deemed irreparable injury in the gbsence of more convincing evidence
(the defendant indicatéd that the primary effect” of. the loss-of funds
would be reassignment of certain officers participating in a program to

/ combat street gangs). Congress deliberately imposed an dutomatic sus-

pension of funding to achieve the purposes of the legislation by creating

~‘an additional incentive for compliance with the nondiscrimination pro-

visions of the Safe Streets Act, Actions to enforce these provisions
cannot be enjoined because defendant will be forced to expend much time
and taxpayers' resources defending the action.

The court.vacated and remanded under the standards obt forth inBlake v.
City of Los Angeles. - - —_—

.
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U.8. Court of Appeale - 9th Circuit
BLAKE v. CITY OF LOS ANGELES .
19 FEP 1441 (1979) o

LY ‘ »
: ~t ;

FACTS:  Plaintiffe brought a class action ﬁex Title VII, 42 USC
1983, and the 14th Amendment, alleging sex discrimination in the®Tos
Angeles Police Department (LAPD). Prxior to July 1973, LAPD maintained
sépurate gender—-based job classifications inentry level police positions.¥®

Men performed police patrol and could be promote through all ranks;

—- women performed tasks ralating to womey, ¢hildren, desk duty, and admin-
istration. They were barred’ from regular patrols and were ineligible

. for promotion above the level of sergeant. In July 1973, LAPD abandoned
the sex segregate® job cia'ssifi'éatione and established ‘a single entry
level position of po]fice officer, Lineg of prometion were unified apd
identified entry rdquirements were 1m$sed or both men and women.
These included a 5'6' height requirement and a physical abilities test.
*.In.1976, Women comprised 2.08 percent (as opposed to 2.15 percent in .
~~ 1973) of all sworn positidns and 0.48 percent of all positions above

"~ the rank of ?ergeant. : N . *

The District Gourt held that defendant's actions before Title VIL became
applicable to govermmental agencies (March 24, 1972) did not violate
the Equal Protection Glause 3f the 1l4th Amendment because it was sub-
stantially related to and served the important governmental objective
of providing an effective police force. The court held that the dual
clagssification system in_effect between the time that Title VII was
applied to governmental bodies and ¥ts abolition on July1l, 1943, did not
violate the [?CE because 1its continuation was “justified by business

. necessity. egarding post July 1, 1973, actions, the court held that
neither Title VII. nor the 1l4th Amendment were violated because disg-
criminatory intent was not shown. The Distriqt Court g#ented summary
. Judgent-for_ the defendant. . \ , - . e

a

ISSUE: 1) May- Title VII be cgnstitutionally applied to State and
local governments? #2) Did defendant's conduct before Title VII became
efféctiye violate Equal Prg e'é"tion'? (3) Did defendants conduct after
Title VII“became effective ‘require Yeversal of ‘sumpmary judgment for
the defendgnts? " B ‘

. ’ . ' adl . -

. DISCUSSION: . The Court ,of Appgals noted that the District Court had g
conceded that under Griggs, a prima facie case could be established /
by a showing of disparate impact but nevertheless, held that Congress

o had no power to impose on State and local governments anti-discrimination
. standards greater than those compelled by the l4th Amendment. Accord-
., .- ingly, proof of discriminatory intent would be requirted according to -
% - the District Court. The Court of Appeals rejegted the premise that a
NN \ytutq can be no broader than|its constitutional base holding that - - .
“ ~ under applicable case law, it is enough that w& may he able to perceive
a basis for the le._‘gielation in the coneqtuti'bnal provision. Congress

o S - \ 4 '
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spacifically intended in amending Titls VII in 1972 to a{)ply ‘the Griggs
standards to State and local govérnments. Finding that the 1972 amendment s
were appropriate legislation toenforce the Equal Protection Clalise, were
plainly adapted to that end, and were consistent with the letter and

spirit of the Constitution, the court upheld Che application of Title VII
to State and local governments., -

Regarding the Equal Protection challenge to LAPD' 8 practices before Title \
VIX became'effectiv , the.court found that the undisputed evidence es-
tablighed thht LAPf used a gewder-based system of job classification.
The court noted thdt classification by gender must serve important gov-
— arnmental objectives and must be subgtantially related to the achievements
of those objectives.:Administrative ease and convenience of the attempt
to foster ald notions of role typing have been held to be inconsistent
obJectives to justify sauch. a classification.. The court stated that \
assuning .arguendo that qualities of fize, strength and disposition are .
. ubstnntia!iy/ elated to the important objective of maintdining an affec-
ive police, ;\\does not follow that wom m constitutionally be
xcluded from sePving as police officers. 1y must be demonstrated that
the requisite size, strength, and disposition to do the job.
didptted’ that not all-Women lack the requisite traits to be
e police officers as Ts proved by LAPD's experience after abolition
ar based criteria. The District Court's conclusion that there v,
o be only a substantial rel@tionship Qetween the reélevant traite
gender is contrary to Supreme Gourt decisions holding that archaic’
¢ and\overbroad generalizations. capfot justify statutes: employing gender
inaccurate proxy for more;‘ermane basaes of classification., The
courk held that women could not _be excluded unless the congruence between
gendpr and ,possessidy of the tralts is so great amd the prospects of
dev€loping more accurate proxies for the traits are so small that the
gender based classification cannot be said to:be based on administrative
ease or convenience. The court held that exclusion of all women from
regular police patrol duties and-from all positions above the ‘level
/~ of sgrgeant violate Equal Protection. The District Court's summary
judgment order was, accordingly, reversed. . o

.

Regarding plaintﬁf's Title VII allegations, the court, citing Dothard 7
.v. Rawlinson, found that the dual classification system used before 1973
couldy not, meet ,%:lg VI1 standards inthat it had a disparate impact on
vomen. “Fhus, t burden shifted to the defendant to justify the use

FE | of these p?motiong after Title VII became effective. Defendant argued
N

It

 that the digparate impact was not as serious as it Beemed because fewer \

~ women were(jnterestad in police work than men. - The coprt .rejacted this N\
argument as irfelevant in that the challenged qualifications dispropor—

tionately excluded women who were interested emough to apply. The lack

S of interest itself may-be txaceable to the use of selection devices :
R  which would disproportionately exclude women. There was no evidence ‘
o T Fhat.the use of sex segregated job classification was necessary to the *
L ~ safe and’ efficient operatign of the LAPD. The fact thjs the department
RIS has successfully functioned since the dual classification was, eéstablished

suggests that the old.8ystem was not required by compeuing"%uéineas .
purposes. . Holding that the challenged practigbes, did ‘oot effectively
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carry out aineoa purpoges they were alleged to have sarved, add
that "ther wer leaa disdériminatory alternatives aveilablae, the court

\found that the defendant did not cax{,ry its burden of overcoming plain-
' tiffs' rxmn facie e of discrimibpation under Titlg VIT concarning
- the period of MaE'B , 1972 & July 1, 1973. » R
.;ﬂker July 1, 1973, '“eight requirements and physical abilities tests
were found'tohavphad dieparate impact and'plaintiffs, therefoys, were
found to have established a. prima facie case of disc imina’tio£ " (872
1 oX women 5'6" or less were axcluded, but ohly 20X of fen; the physical
abilities teﬁg gerved to exclyde 50X of women but odly j 6X of men,)
Tha court notdd that to rebut a prima facie it is not enough that the
device,selects characterfstics tha E,mayﬁave some rational relationship
to job performapce; the practice must be shown to be necessary tb safe
and efficient Job performance to survive aTitle VII challenge. Because
the business necessity defense is very narrow, it is not easy for employ-
ers to demonstrate the job relatedness of selection devices showyn to be
rima facie violations of Title VII; Here, the justification fell short
of sEowIﬂgEhatrequirements were so closely job related that their use
was necessary, It is essqntxal that selection devices be validated by
professionally acceptable methods or shown to be predictive of or sig—
nificantly correllated with important elements of work behavior wh
compare or are relevant to the job for which the candidatgs are b
evaluated. Employers must (1) determine what important elementd o
work behavior are, and (2) demons&rate that selection devices are pre-—
dictive or significantly correlated with the elements of work behav1or
that have baen 1dentif1eq as important, Great deference is to be given
to EEOC's Guidelines. Although compliance is not mandatory, gn employ-
er's burden of justification 1is much hedvier if the Guidelines have-
.not been followed. :

At most, defehdant showed some rational relationship and not business
' necessity in this case,. To demonstrate business necessity, defendant
‘would have had to show'that (1) subduing suspects with a minimum use
of force is an important elédment of4]ob performance by police as alleged
. by defendant, . and thaz (2) height is so significantly correlated with
minimization of force in suspect control "as to be neeéesary to safe
. and efficient job performance, Assumlngthat (1) wasﬂpra“!d defendant
failed to demonstrate that the height requlre nt was a business
necessxty._' Specifically, the court found dgfzﬁdant s studies to be
defective in that the "definition of "strong force" was vague and did
not contain‘®statistics: COﬁteﬁﬂing,anyone 5'6" or shorter., Plaintiff
also cited standards, showxng that. height bore no relationship to job
_ performance, Furdher, the court held that plaintiffs had 1%cceq§fu11y
challenged the methodology of sgudies concerning the physical abi’ itieg
test. The court concluded that the fact that before 1973, defendants
. hired thousands of males w1t:h,ou(;‘using a physlcal strength test suggests
" that the  practice is not necessary to 1nsure gafe and efficient job
performance. In reversing the District Court's grant of summaxy judg-
ment for the defendant, the Court‘of Appeals noted that in Title VII,.
even 1f business necessity hﬁf been shown, plaintiffs may prevail if

o
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_all issues and remanded

they show that alternative selection devices that serve defendant's
legitimate interest without discriminatory effed could have been used.

This must be considered by the Diatrict\ Court.
.J,zgment coucerning

The Court of Appeals rev the grant of summary j
Eﬁf urther proceedings,
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\ { Codrt of Appeals - 10th Circuit (r
SCHWAGER v. SUN OIL COMPANY -
19 repr 872 (1979)

FACTS: Plaintiff filed suit under the Age Discrimination in Employment

Kct [ADEA) alleging that def&Ndant's reorganization plan was aimed pri-(, -

" warily at §1der workers. In support of his claim, he introduced statis— \

\(‘ tical evidence showing that the average age of empgdyees retained as a

result of ;the reorgamization was 35 years while the rage 7@7& those

texrminatedgwas 45.7 years. The Distrigt Court found that/plaintiff's .
termination was based on reasonable factors other than age./ _

ISSUE: Is thedstandard of proﬁf under ADEA the same as under Tftle?YII
as laterpreted by McDonnell Douglas v, Green?

P EISCUSSION: The Court of Appeals found that the purposes aud- structure
of the ADEA and Title VII are similar and cited decisions of pther
circuits which applied Title VII standards to age discriminatioh cases, ,
speciflcally the guidelines set forth in McDonnell Douglas ,v. Green.
Thus, the court held that:in this case, the plaintiff Bla's éxtablished
a prima facie clse by showing that he or she is (1) within ghe age _
f°  sroup protected by' the statute; (2) was doing"satisfactory work; (3)
/ wasg discharged in spite of this; and (4) the position was filled by - '
emplpyees youuger than plaintiff, (The court emphagized .that this
$tamdard should serve as a guideline and is not to be appfied inflexibly,
but should be based on the facts in each case.) ‘Onc a prima facie,
case is established, the burden of going forward shifts tp the defendant
to show that reasonable factors ,Othgr thah age accounted for the termi-
nation. Plaintiff has the ultimate burden of establishing his cagse of
age digscrimination by a preponderance of the evidence. .

. . -
Applying this standard, the court held jthat plaintiff had eghmblished
a prima facie case in that 60 percent of his 'territory" was Taken over*
by employees sdbstantially younger ,than 45 years 6f age. The court
proceeded to find that the District Court's ‘tonclusion that plaintiff

) was terminated doe to a company reorganization without regard to age 'was

/\ not clearly erroneous. ‘Accvrdingly, the judgmé‘nt of the Pistrict Court

' was affirmed. R ! ' : e '
‘I . - , / . *

] . . . .
T T v - 3 . . . N
LA . ) & o
i . . . . \
. : . . o . L RN
T

136




. R
[ . .
\ ' . Court of I\ppeals - 10 Circuit
> co EEOC v. NAVAJO REFINING COMPANY .
597F .24 388 (1979) .
3 - | 1 ]
Y ,FACTS8: EEOC filed suit ;gainst defendant alleging n&ﬁ)onal origixﬂdia-,

crimination under Title VII, The. record showed that when it found that

its‘test was not gonsidered valid by EEOC, it o?ained another tedf and

submitted it to OFCC, which had not validated it oF rejected it at the time
S of the suit. The defendant made adjustments to equalize the raw scores of
Spanish surnamed applicants and Anglos, resulting in less than a one
percent difference im the average scoreg between these groups.

The District Jourt issued an injunction forbid?fﬁg use of the test and

awarded back pyy to certain individuals although finding that the test as
adjur?bo{lid t yvesult in disparate impact.

- ) ] .

1SSUE: Was the in"u)ct,ion pryperly issued and was the finding of liability~ -
under Title VII jus’tified? S . ,

. _
_ DISCUSSION: The Court of Appealp stated that to prove a prima ficie case:
= regarding a facially neutral practice, disparate impact must be shpwii. The
court started with the proposition that Title VII does not impose” on an
employer the duty to favor a minority di#criminated against in the past in
order to correct pre—Act racial imbalances, the assumption being that non- y
dizgriminatory hiring practices ggill eventually rectify racial dis- ‘
pakities in the employde populatioh. The court found- €that since assiuming
' control of the company, defendant had hired a larger percentage of
gpanish surnamed individuals "than existed in the relevant work force. .
Although there is a disparity betwegn Spanish surnaged and Anglo indi-
viduals who have high school educations or who passed the test before _
the racial factor adjustment 1is made, the court need not reath that* 7'
- jmeue unless there 1is dj.scrimination in actual numbers hired. Non- :
\/é:li téd tests and subjective +hiring procedures do not violate Title
VII pkr se. Congress directed the thrust of Title VIX t6 the consequences
of oyment practices. The defendant was free to impose the requirements
: mentiom¥d above if the result is not discrimination in fact. ’

.~ . Accordingly, since defendant hired a higher nupber, of Spanish hurnamed -

- employees than existed inthe appropriate labor force, plajntif¥ dig not .

~ " prove a prima facie case of discrimination. Thg pourt” reverse ' the i
judgment of the District Court'with instructions to’d'f;solye thig injupction

- and vacate the awards of backpay. . 3 ¢
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A -~
FACTS: Plaintiff filed suit for injunctive relief and damages under

‘ ' 47 UBC 1981 alleging diferiminatiBn agains Mexican-Americans'concermng '
his discharge and subsequent reinstatemert without seniority or back pay, [
Defendant moved for dismissal of the claim of mational origindiscrimi- !

- nation on tlw grounds that the protectiouns of 42 USC 1981 are licable

— only to race, color and- alienage. - m ‘ e

~ ¢ -\f (o

" ¢ The District Court granted the motion. to. dismiss finding thgt relief \
/S under 1981 is ayailable only for discrimination based on race & color.

ISSUE:y Is plaintiff's allegation thap he was discr;mlhated against

Because he was of Mex1can—Amer1can deéscent sufficient to 1)ermit a cause 5
of action under\1981? . ‘ -
. .

" DISCUSSION: The Court of Appeals noted that the statutory provision in
question makes no mention of race, national origin or aliemage, The only
.o reference is that '"'all persdns" shall have described rights and benefits. ~

L of "white citizeus," The measurement under the atatute is group to gréup..-
Plaintiff's allega lon that discyjmination was perpetratedggaknst mem-

bers of his group, 19 suff1c1ehp to hge' withstood a motion to dismiss,

1t is apparent that jthe- group described is sufficiently 1den§1fmb1e

- to permit- compari g to Mnglos", The court concluded after reviewing

the applicable cas la%mt it can be conc]uded that 1981 is directed

¢ ' pflmar11y to racia) discrimination but, is not limi@ed tq the technical
. o OT restrlctlve meatting’ of the word "rate." The court, accordingly, re-
versed the ent of the District Court and remanded for further

-proceedmga. - ¢
3 -
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Court of Ap'peals - 10th Circuit A
RUTHERFORD v. AMERICAN BANK OF COMMERCE
S . 565 ¥.2d 1162 (1977)

FACTS: Plaintiff filed suit against her former cmployer under Title VII
alleging retaliation in that it .iunformed a prospective amployer that'

she had filed adiscrimination suft after she had fesigned. TheDistrict
Court entered judgment for the defendant, : )

\

ISSUE:

Does Title VIIL protect .former employees agalnst retaliation?
\ ‘ ‘

did pot apply in at at th 1me of allegedly discriminatory actiopy,
glﬁfﬁtiff was g Qonger an employee. The court rejected this argU@gnt
on the grounds that
the Act's legislative history
in nature, should be liberally coustrued.

- X
DISCUSSION: The Court of Appealssfound thdt the defendant acted in a
spirit of retaliation. DeM claimed on appeal that Title VII

and that a statute which is remedial
The prohibition is far from

remote and speculative because it is a fact of business life that.

eniployers almost invaﬂiably require references from previous employers.
>

The judgment of the District Court was reversed,

. - v

2 ~
.. ~

*

guch a narrow interpretation was not justified by
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DAY v. MATHEWS
530 F.2d 1083 (1976)

¢ o .

. FACTS: The plainuff, a government ’emplqyee, filed suit in sttrict
Court under Title VII, The court held,that plaintiff had been dis-

criminated againot. . The court granted plaintlff retroactive promotion .

with back pay,’ discounting the defendant's argument that even absent

~ the discrimination plaintiff would not have been promoted, The court

found this "but for" test inappropriate to carry out the purposes of

Tit le VII' / . N
/

ISSUE' What is the appropn,‘te relief in a Title VII rase involving
government employees? / J .o .

!

/

DIBCUSBIONx The @urt of Appeals held that the statute makes clear-

that retroactive promotion /and kack pay are available only when the
‘employee woujld have recie\red the promotiomw had he not been thé victim
of discrim lation, It is plain from the case lay that the purpose of
a back p ard is to "make the plaintiff whole" - that-is, to restore
him to the position he would have occupied .but for the discrimination.
Thereforg unless the tourt finds that plaknuff would have been promo

retroactive promotfon and back pay is inappr riate relief, In remandxng
the case for adetermination of whether plain®iff would have been promoted
absent the ducrlmn:/ry qonduct the Court of Appeals held that “Ln

such- a case, the defeddant must prove by clear and convincing evidence

that plaintiff's qualifications were such that he could not in any event
have been selected. Thisburden is proper because it is equitable that

~ any uncerfainty be resolved -against the party whose action gave r1sr

to the problem,
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B ! \,’? Tdurt OF Appeals - D.C. Circuit .
A _BARNES v, COSTLE | .

/‘/ . ‘ . 56} F. 2d., 983 (&&U) - - )

. FAQTS: Plainuff, a womg\n, filed suit A’Iew that shortly after the coumeunce-

ment of her empl(\?vnt at::l"F‘ederal agency, the director o{ her divisioun requested '
sexual favors suchps the part1c1pat10n in social activities after working hours

‘ and the suggestion that an "affair" would enhance her career, Plaintiff alleged

' ““that as a result of her having rebuffed his advances, the director began a
campaign to belittle and harass her, to strip her of job duties culmunating ,
in the decision. Q abolish her position, She charged that these actions

wquld not- have occurred but for her sex.

The District Court granted summary judgment for the defendant, opining that
plaintiff’ s allegatlons Wg,e/not encompagsed by Title VII. "T substange
v of (appellant 6) complaint is that she was discriminated agmnst, not.because
she was a woman, but Because she refused to engaged (sic) in a sexual affair .
with her superviger,- This is a controversy underpinned by the subtleties
of an mlm.rmonioue séxual relationship,...it does hnof ev1dence an arbxcrary
barrier'to. continued employment based on ,..8ex," -

~

| T~ .
' ISSUE: Do thd circumstances in thig edse preaent an allegatlon of sex digcrimi-
natIon cogmzable under Title -VE T —— : - ) .

exteuded ‘the same gua%nte ainst discrimination to Federal empl
s(/ln the private sector, The Court held that
1

it afforded to employ
_ cage the retention of p intiff's job was conditioned on her submissypn. to
' N sexual relations, an exact'ion which the supervisor would not have »ought ,
male, ' "It is “much too late in the day to contend -that Title VII does not” out— ./
law terms of employment for women which differ appreciably fromthose set. for .
men and which are not genuinely and ressonably related to pexformance on. the job."
The court held that to say that plaintiff was discharged simply because she
/declmed an invitation is to 1gnore the asserted fact that she was invited only

DISCUSSION: "The Court of Appeals und that the 1972 smendments to Txtle VI Y ‘
‘ N

because she was a woman, Citing Phillips v, 'Martin Marietta 400 US 544, the v
court held that it is encdugh unaer TitTe VI that gender 1s a fac@r cop~ .

_ tributing to the discrmmamon in & substantml way. Here gender as much as
-c00pgration was an important factor, The court concluded that the fact. that not
all female employeea were affected is nobar to plaintiff' 3 claimhecause the

2 Title VII prQh1b1t10n agalnst sex diecrxmlnatlo ig extended to thdividuals,

i ¢ s R oot

: The Ggutt of Appeals reversed thedeC1sionvof the District Court aqévxgmanded

for further proceedings. : L v :
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_ e ' Court of Appeals --D.C., Circuit
¥ - SHEHADEH v. C & TELEPHONE COMPANY

e . ~ 535 F, 2091) (1979
R T | : '
. oy o . N N . ' Ry

FACTS: * Plaintiff alleged that because of her sex and her husband's
national origin, she was discharged, refused reinstatéement, and was

. . effectively barred from other employment by her former employer's per-
{ . sistent. release to prospective employers of false and derogatory

e referencee e T

vt

(‘\ v Thg District Court dismissed the suit becnuse the gravamen of the alle-

. gation was her d1scharge and that "this matter was not raised in a t1me1y
.y ~, manner, . . )
v . : _ C e
Tim .CQurt rejected complainant's theory of continuing discrimination and

. found that the negative tenor of the subsequent employment references was

<

a natural outgrowth of the original terminaflon.

.'-d.*_- €
~ . .
Z’SSUE‘ Doda plaintiff's allegatlon "regardlng derogatory references
state a claim under Title VII? _

- e

DISCUSSION The (ﬂsQrt of Appeals noted that plamtlff alleged that
y, . the peioratlve references were distributed deliberately and for invidious

, Teadons. A complaint may only ‘be rejected. for failuxe to state a-

v remediable claim if it appears beyond doubt tHat the. plaintiff~ can'
© Jprove ,no set of facts in support of his claim which would .entitle ~hlm
to relief, The Court held that in this cuse, if it cbduld be shown

thal the didsemination of gerogatory information resulted from. a dis—

< cripinatory frame of mind, this would constitute new "and i”nidependent _
acte of dlscrlmlnatlon and not the mere outgrowth or effect of plaintiff's
ﬁerminat!ion. . N o . S
t ) ot ' f"‘: 7 . ‘ ) : o a : o ‘ * \"

) 'ﬂné court proceeded. to find ‘»t:hat the. dldsemlnatlon of adverde refergnces
. was an unlawful epployment practice under section | 703(&) of Title -VII
notlng t:hat ‘the denial of employmernt on .the grounds of gex or national
.origin 18 as repugnant to the legiblative goal of Tltle VIL: when, 1nduced

by a fotmer employer as when perpetratﬁdlrectly by an employer~ with _;

whom_ a gob is sought." Accordingly,' these allegations ‘which yere found

to be. timely were remanded to the District. Court for furthex procéedings.*
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Constitutional and Statutory References

. ‘R

Constitutional Provisions ® -

.._.._.‘ - - - . O

"Thig Con-

-Supremacy Clause - Article 6, ,aoat\ti'on 2 states:

stitution and the Laws of the United States, which shall be

made in Pursuance thereof...shall be the supreme Law of the .

Land:.o-" ’ . v .

-

Case dnd Controversy - The Judicial Power shall extend to all¥

Cases in Law and Equity, arising under this Constitution, the

" Laws of the United States...toContraversies.to which the United

States shall be a party; - to Lontroversies...between cltizens
of different States. R '

» t ~-

L3 13

Sth Amendment — The 5th Amendment provides that "no person...

shall be deprived of life, .liberty/) or property without due
process of law." . &

. 0o “14th Aménqunt - provides that ."no State shall make or enforce

*

any Jaw which shall abridge the priviieges or immunities of

citizen®s of. the United States; nor shall any St ate deprive any
pérsonof life, liberty, or property without due proceqs of law
nor deny to. any, person within its jurisdiction the equal. pro-
tection of the laws" [emphaiis supplied] . . ' :

.

Fedéral Lawyg : 7 T ' _— . .

&

& .
(o]

o~

-
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42 0.5.¢. 1981 - This provides in part that "all persons...shall

benefit of all laws...as is enjoyed by white citizens....
B < . T 0 .
of any

- in an action at law, suit in equity....

P

have the same right. in every State...to the full and equal

"

42 U,S,C. 1983 ~ This provides that "every person, who under

colonnof any statute, ordinance, regulationm, tustom or usage,
State or territdry, subjects...any citizen...to the

deprivatioh of any rights.. .shall be liable to that party injured
) ) "

"Title VII - Title VII\of.the~Civi1 Rights Act of 1964 (42

USC 2000¢),” as amended by the Equal Employment Opportunity Act

" of 1972, prohibits discrifiinationin qg;gmm practices because .

of race, color, religion, 8ex, or nathonal 6?igin,"1r‘app1ies

‘to labor organizatiouns, employment agencies and ‘most eﬁb&qg:re
_with 15 ormore employees, "ind™Nuding’State and local governméwts

and the Federal Government. — - _ o
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i éTitle VII, EEOC 18 required to attempt "by infdrmal methods of

\

_ )
& S _ .
The Equal Employment Oppdrtunity Commission (EEOC) is the Feder

agency .charged with enforcement of TitTe VII. EEOC has broad
powerg to 1unvestigate any charge filed with i1t. Where 1t f{inds
reasonable cause to believe that there has been a violation of

. . LY . \ 13 Py
conference, conciliation, and persuasion' to<readh & just sptile*
2 ’ p

‘ment. Only after these informal wethods fall is EEOC (for-

private employers), the Attorney General (for State and local
govermuents), or the individual charging party authorized to
bring- suit in a Federal District Court. ' J

Section 703(a) states that "It shal‘be. an unlawful emplogment
practice for an employer (1) to -fail or refuse to hire or to
discharge any individual, or otherwise to discriminate against

Cany ind-ividual with respect to his compensation, terms, con-—
.ditions, or privileges of employment, because of such individual's

.

race, color, religien, sex, or national origin; or (2) t8 limjt,
segregate, oy'classify his employees or applicants for employment
in any way,&ich would  deprive or tend todeprive any:-individual
of employment opportunities or otherwise udyersely affect his
status as an employee, because of such indiv 1's rdce, coTor,
religion, sex,,or national-origin.'’ '

Under sectiqn 703(e) "f.. it shallnot be an unlawful employment
practice for an employer to hire and eiploy employees...on tthe
basis of his reli{fon, sex or national origin, inthose ‘¢ertain
ingtances where religion, sex or national origin is,a bona fideg-
occupational qualification.reasonably necessary o the normal

operation of the pdrticular businegs or‘(;)enterprise_ .
i

Section 7(;\3(h) provides that "Notwithsta ding any other pro- _

-visions of this subchapter, it shall not be anjunlawful employment

practice for an ®efiployer to apply different standards of compen-
sation, or different terms, conditions, or p ivilej_es of employ-
ment pursuadt to a bona fid¢ seniority or pergt system...provided

~-that such differencesg are not the resuld of an intent to dis-

criminate hecause of race, color, ‘religjon, sex, or national
origin, nor shall it be an unlawful ewp ent praceice, for a
employer togive and to act upon the regults &f any professionally |
developed ak)’lity tedt provided that® Such test, its -adminis-—
tration, or action upon the results is not designed, ingended,
or ugéd toﬁiscriminate because of race, color, religion, 8ex; .
or national™origin. It &hall- not be an uglawful employment
practice...for afty employer Yo differenti¥ate upon the basis
of sex in determining the amount of wages or compengqgtion paid

'-f“—'to employees...if sugh differentiation is authorized by the pro-

vigions of sections 206(d) of Title 29. - _
Sectiond703(j) specjfies that "Nothing contained in this sub-
chapter shall be interpjeted to- require ° any em loyer..\to-

grant preferential treatment to any individual or to\any group

.
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o because "of the race, color, reldigion, sex, ‘or nationad origin

')r— - ' of such individual or group on acgcount of an imbalance which may
. exist with respect to the total number or percentage of persons

R of any race, coldr, rehglon, sex or national origin employed
I \ by any employer. - -0T admitted to, or employed in, any appren-

. ‘ ~t¥cesh1p or otheér training program, In comparison with the total

qumberor percentage of pergons...in any communlty, state, sec—
tion, or other area, or in the available work force in any
community, state, stctxon& or olQer area.
- ~.Sectign 704(a) states that it shall be an unlawful ecmployment
; ‘ ;, ©  pract & for anhémployer to digcriminate against any of his
: enployeesof app}icantsfbr employment...becauseﬁb\;as opposed
- any practiée mgde an unlawful employment practice by this sub-
chaptey, or betause. he has made a'charge, testified, assisted,
or partlclgptéd 1n;any ‘manner in an investigation, proceeding,
¢ - - or hearing under this subchapter.
n" ! ‘ /
CI i Under sett10n706(g) (2000e-5), courts "may enjorrthe respond-
. ' ent fronv engaging .in such unlawful employment practice, and
S / ' order such affirmative action as may be appropriate, which may
include, but is not limited to, reinstatement or hiring of
-employees, with or without back pay..., or any.other equitable
relief as the Court deems appr0pr18te.
4~ ) . &, \ )
o Age Dlscrnnmatlon in Emplo,yment At (ADEA) [29 usc 623 et seq.]

Sectiﬁn|623(p) states that «it 1&811 be unlawful for an.employer
. . (1) to fail or refuse to hiré or to discharge any individual
. or otheq?1ae d19cr1m1nate against any individual with respect
. . to his cbmpensation; terms, conditions, or privileges of employ-
o _ ment, “because of guch individual's age; (2) to 11m1t, .gdegregate,
or classify.shis employees in any way which would deprive or
‘tend to deprive any individual of employment opportuﬂitles ox
otherwise . adversely affect hls\sf tus as an employee,‘becaqse
of such individual's age. \ R
P I . 1 ' .
b _ Section 623(f)" provldes "It shall nof be unlawful for an
e : > employer.... (1) to take({any action otherwise prohlbx d under
B - " subgection (a), V(b)... of this section where Bge is a bona
: L fide occupationalquallflcatlonreasonably necessary to the nor-
// ' ,,%al operation of the particular busipess, or where the dif-
o o erpntiation is based on reasonable factors other than age;
) (
AR = Ai;)ona fide employee benefit plan such as a retiremefit, pension
- or*-insiurance plan, which is not a subterfuge to evade the purposes

N . excuge the failure tohire anp individual;. . .or shall require

.
{

L :yH“sm:-ﬁ_au“ 154 W{g
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to obserye the terms of 'a bona fide seniority system or.

x;\ _.' ~of this Act," -except that. no such emp loyeef benefit plan shall -

SO : ' (/1’ permit the mvollmtary ret%rement of any 1nd1v1dualtpec1f1ed I
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‘bu[Section 631(a)] because of the age of such individuals;

or (3) to discharge or otherwise discipline an individual for
good cause and no Buch geniority system or employee benefit

‘plan shall require or permit the involuntary retirement of any

individual specified by section
. k4

631(a) becayse of the age'of
suth individual." : .

¢

"Sectidn 631 of the Act limits its prohibitions to persons who

-~

are/at least 40 but less then 70 yecars of age.

L

,?Z'ThE\Fair Labor Stamdards Act ) ‘ \

Section 206(d) (1) (TheEqual'P;yArt) provides that "No employer
‘having employees subject to any provisions of this section shall

) discriminate...between employees on the basis of sex by paying

wages to employees at a rate less than theé rate at which he
pays wages to employees of the opposite sex in such establigh-
ment' for equal work ,or job, the performance of which requires
equal effort and rgdgonaibility, and which are performed under

- simi lar working conditions, except where such payment is made

pursuant -to (i) a seniority system; (ii) a merit, system; (1ii) a
system which measures earnings by quantity or qpality or pro-
duction; or (iv) a differential based on any other factor than

sex..."
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